





YUM 





‘The Green Bag. 





VoL. XVI. No. 8. 


BOSTON. 


AUGUST, 1904. 





CHARLES FITZPATRICK. 


By CHARLES Morse. 


N undertaking to write his Lives of the 
Chancellors, Lord Campbell said that 
above all things his ambition was that a re- 
cital of the struggles and triumphs of many 
of the great lawyers of his race “should ex- 
cite the young student of the law to emu‘a- 
tion and industry, and confirm in his mind 
the liberal and honorable maxims which 
ought to govern the conduct of an English 
barrister.” Despite the cynicism of a recent 
observation that every man is his own ex- 
ample in the twentieth century, it is some- 
what of Lord Campbell’s sentiment, as ap- 
plicable to the profession in the New World, 
that influences the writer to set down briefly 
such of the more important facts as have 
come to his notice in the career of the Hon- 
orable Charles Fitzpatrick, K.C., at this 
time Minister of Justice and Attorney-Gen- 
e1al for the Dominion of Canada. 

While only now in the prime of life, the 
subject of this sketch has achieved so large, 
and withal so genuine, a measure of success 
that his present biographer feels that while it 
may be well to apologize for forestalling to 
some extent any posthumous record of the 
distinguished lawyer’s career, no extenuation 
will be demanded by the readers of THE 
GREEN Bac in respect of their interest in this 
brief story of his public life. 

Charies Fitzpatrick was born in the city of 
Quebec, Dec. 19, 1853. After a preparator, 
training in the well-known “Quebec Semi- 
nary,” he entered Laval University, where 
he received the degree of B.A. He then 
followed the law course in his alma mater, 
carrying off the Governor-General’s medal 


in his final examination for B. C. L. in 1876. 
In the same year he was called to the Bar of 
his native Province. Three years later he 
was appointed by the Provincial Govern- 
ment Crown-Prosecutor for the City and 
District of Quebec. Speaking the English 
and French tongues with equal facility, pos- 
sessing great industry, and with a natural 
gift of rhetoric enriched by literary studies, 
to which he has always been a devotee, the 
young advocate soon attained an assured 
place at nisi prius, especially in criminal 
cases. Speaking of him in this connection, 
a professional journal recently said: “To 
enumerate the criminal cases wherein Mr. 
Fitzpatrick has been engaged, whether for 
the prosecution or defence, would be to men- 
tion nearly every one of importance before 
the courts of the Province of Quebec for the 
last twenty years.” 

One of the earliest cases of importance in 
which he was engaged was /n re Eno ( [1884] 
7 L. N. 360), in which he acted for the United 
States Government in certain extradition 
proceedings taken against John C. Eno, the 
defaulting president of the Second National 
Bank of New York. In the following year 
he led for the defence in the cause célébre of 
The Queen v. Louis Riel, his client being the 
conspicuous figure, and indicted as the fons 


ct origo malorum, in two armed rebel- 
lions (1870-1885) of the Métis in the 
Canadian Northwest. His first, though 
unsuccessful, defence of this unhappy 


zealot may be regarded as the corner- 
stone of Mr. Fitzpatrick’s professional fame, 
for there he was not only pitted against two 
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of the greatest advocates in the annals of the 
Canadian Bar, Christopher Robinson, K. C., 
and the late B. B. Oslér, K. C., but was ham- 
pered throughout in his theory of the de- 
fence, namely insanity, by the indignant and 
clever repudiation of it by the prisoner, 
whose amour propre was thereby wounded. 
Addressing the jury by the permission of the 
Court after Mr. Fitzpatrick’s brilliant and 
fcrcible appeal for a verdict of acquittal, Riel 
said: “It would be easy for me today to play 
insanity, because the circumstances are such 
as to excite any man. | have this sat- 
isfaction that if I die, I will not be reputed by 
all men as insane, as a lunatic. . . . My 
condition is helpless, so helpless, that my 
lawyers try to prove insanity in order to save 
Mr. Fitzpatrick, in his beau- 
tiful speech, has proved he believed I was in- 
don’t 


me that way. 


sane. If I am insane, of course I 
know it.” 

Other than however, 
there was none; and, rejecting the theory of 


moral irresponsibility, the jury found the 


defence insanity, 


prisoner guilty of the crime of treason, for 
which he was subsequently executed. 

Mr. Fitzpatrick was retained as counsel in 
some celebrated cases of a political nature 
which have occurred in recent years. In 
1892 he successfully defended the Honorab‘e 
Honoré Mercier and Mr. Ernest Pacaud 
(both since deceased) in the prosecutions 
which ensued upon the fall of the Mercier 
Administration in the Province of Quebec. 
The year previous he had appeared beiore 
the Standing Committee of the House of 
Commons, Ottawa, as counsel for the Hon- 
orable Thomas McGreevy, who was there 
charged with complicity in certain frauds 
connected with Government contracts. The 
proceedings before the Committee in this 
case, resulting as they did in the resignation 
of a Minister of the Crownand the retirement 
of the impugned member, were in many re- 
spects the most remarkable in the history of 
the Dominion Parliament. In 1897 Mr. 





Fitzpatrick represented the Dominion Gov- 
ernment before the Judicial Committee of 
the Privy Council in an appeal from the Su- 
preme Court of Canada in a speciai case 
touching the property, rights and legislative 
jurisdiction of the Dominion of Canada and 
the Provinces, respectively, in relation to 
rivers, lakes, harbors and fisheries in Can- 
ada. (See [1898] A. C. 700.) 

Mr. Fitzpatrick has always taken a keen 
interest in public life, and has proved himself 
a staunch supporter of the Canadian Liberal 
party. He entered the Quebec Legislative 
Assembiy in 1890 as the representative of 
Quebec county. In 1891 he was offered the 
office of Attorney-General for the Province, 
which he declined. On the formation of the 


Laurier Administration, following upon the 

defeat of the Conservative Government in 
1896, Mr. Fitzpatrick entered Dominion pol- 
itics as Solicitor-General, and was at once 

assigned a foremost place in his new sphere 
I 


of usefulness by members on both sides of 
the House of Commons, as well as by the 
frequenters of the galleries. The important 
duties of Solicitor-General, both in and out 
of Court, were administered by him with 
great tact and ability; and beyond doubt the 
traditions of the office will bear the stamp of 
his personality for a long time to come. On 
the resignation of the Honorable Dav-d 
Mills, K.C., in February, 1902, Mr. Fitz- 
patrick was called to the Cabinet as Minister 
of Justice. 

Early in 1897 he undertook a political mis- 
sion to Rome in behalf of a settlement of the 
Manitoba School question, which affected the 
right of the Roman Catholics to separate 
schools in that Province,—and, whatever the 
eftect of Mr. Fitzpatrick’s mission was, this 
much is certain that the difficulty was there- 
after soived by Sir Wilfrid Laurier’s Gov- 
ernment to the extent of its ceasing to be a 
present factor in practical politics. 

It might be explained, by the way, that 
this stumbling-block to Dominion statesmen 





Charles Fitzpatrick. 


S11 





arose in 1890, when the Provincial Govern- 
ment of Manitoba introduced and passed 
two bills through the Legislature, the prac- 
tical effect of which was to close the Roman 
Catholic separate schoois in the Province. 
The validity of this legislation was at- 
tacked by the Roman Catholics on the 
ground, chiefly, that it infringed the 
Constitutional Act of Manitoba, 33 Vict. 
(Can.) c. 3, sec. 22, i 
“prejudicially affected a right or privilege 
schools,” 


inasmuch as_ it 


with respect to denominational 
which the Roman Catholics enjoyed at the 
time Manitoba became part of Canada. A 
case testing the validity of the School 
Act of 1890 went to the Courts, and found 
its way uitimately to the Judicial Committee 
of the Privy Council where the Act was de- 
clared intra vires of the Manitoba Legisla- 
ture. Thereupon the parties aggrieved pe- 
titioned the Governor-General-in-Council 
(the Dominion Executive), for relief under 
sub-sec. 2 of sec. 2 of the Manitoba Consti- 
tutional Act, which provides for an appeal! 
to such body from any Act of the Provincial 
Legislature affecting any right or priviiege 
of any religious minority in the Province in 
relation to education. After being advised 
by the Judicial Committee of the Privy 
‘Council that they had power to make 
an order looking to the relief of the 
parties aggrieved, Sir McKenzie Bowell’s 
Administration, in March, 1895, passed what 
is known in political history as the “Reme- 
dial Order,” granting the Roman Catholic 
minority in Manitoba, (a) the right to main- 
tain separate schools as they did before the 
passage of the Acts of 1890, (b) the right to 
share proportionately in any grant made out 
of the public funds for the purpose of educa- 
tion, and (c) the right of exemption of such 
Roman Catholics as contributed to Roman 
Catholic schools from. all payment or contri- 
bution to other schools. In these facts in- 
hered the Manitoba School question. 

In June, 1898, Mr. Fitzpatrick visited 








England as the representative of Canada in a 
proposed arbitration between the Govern- 
ments of the United Kingdom and Russia in 
relation to the matter of compensation to 
the owners of Canadian sealing schooners 
seized in Behring sea. 

Of Irish extraction, Mr. Fitzpatrick is an 
ardent advocate of the interests of his race 
in the o:d country, as well as at home. He 
was for some time president of the Quebec 
Branch of the Irish National League, and 
was one of the delegates to the Irish Na- 
tional Convention at Dublin in 1896. He 
has the enthusiastic support of the Irish 
wing of the Liberal party in Canada, and by 
his compatriots on both sides of politics is 
looked upon as a thoroughly representative 
man. 

Before ieaving the more active practice of 
his profession, Mr. Fitzpatrick enjoyed the 
honor of being twice elected to the position 
of batonnicr, or president, of the Bar of the 
Province of Quebec. 

In these various positions of prominence 
held at the Bar, Mr. Fitzpatrick has sought 
to maintain the best ethics, as well as the ma- 
terial we:fare of the profession. Anyone 
coming to him with a suggestion for reform 
and betterment is sure of a ready hearing. 
Both by the native trend of his mind and his 
academica: training he has been led to look 
upon the law as a science, and something 
more than a mere business or means of 
money-getting—seemingly espousing the 
view of Bolingbroke that his chosen profes- 
sion is in its “nature, the nobiest and most 
beneficial to mankind, in its abuse and de- 
basement the most pernicious.” 

As to his personal qualities, the following 
observations, by one who knew him inti- 
mately, appeared in the Canadian press the 
while Mr. Fitzpatrick held the office of 
Solicitor-General for Canada: “Although 
able to give and take severe blows in party 
warfare, when debate is ended all hard words 
are forgotten. Animosity there never was. 
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Warm-hearted, generous, impulsive, he has 
all the best characteristics of his race. His 
success in piloting government measures 
through the Commons is owing, I should 
say, to his temperament, which always pre- 
fers the suaviter in modo, rather than the for- 
titer in re. In person he is about six feet 
high, straight as an Indian, with no surplus 
flesh. His movements are quick and vigor- 
ous, and one can well believe that in earlier 
years he was distinguished for his superior- 
ity in all manly sports and exercises. He 
has been known to swim across the St. Law- 
rence at Quebec, no mean test of his physi- 
cal powers. His greatest delight in summer 
is to explore in his canoe the northern wilds 
back of his native city, and if a dangerous 
rapid can be run, his spirit exults in such 
an adventure. Mentally, he is noted for 
quickness of perception and readiness of wit. 
He furnishes an example of the amount of 
work an active, industrious man can over- 





take. His Parliamentary and official work as 
Solicitor-General alone would afford scope 
for all the energies of most men, but when 
you add to this the fact that he is the head 
of one of the leading law firms in Quebec 
City, that he has the largest counsel work in 
his Province, and is retained at every sitting 
of the Supreme Court at Ottawa in most of 
the Quebec appeals, some faint idea can be 
got of his industry and application, as well 
as of his success in the practice of his chosen 
profession.” _ 

It remains for Mr. Fitzpatrick to round 
out his professional career in the near future 
by accepting a nomination to the Bench; but 
it is conceivable that his colleagues in the 
Administration at Ottawa would not look 
with complacency upon the early retirement 
of so useful a man from political life, and 
hence may prevail upon him to serve the 
State in his present capacity for a longer 
period. Nous verrons. 





SOME CURIOUS MUNICIPAL CUSTOMS. 


N Leicester, England, in days gone by, the 
mayor was chosen in this way: The al- 
dermen sat round in the Town Hall, their 
hats filled with beans, and a sow was turned 
in. The first hat from which she took beans 
conferred on its owner the dignity of mayor- 
alty. 

In Great Grimsby three candidates were 
selected, representing the different political 
or social parties, and they stood in the mar- 
ket place, each holding a bunch of hay. A 
hungry calf was then turned into the market, 
and the first candidate approached by the 
calf to satisfy his appetite was declared 
mayor. 

The Mayor of Newcastle-on-Tyne sails 
<lown the river to claim the rights of the city 
over the foreshore. When he lands he has to 


| 





kiss the prettiest girl present, and give her a 
sovereign as a compensation. 

At Bournemouth the new mayor has to 
be kissed by his predecessor, who is privi- 
leged in turn to kiss the wife of the newly- 
elected official. 

‘A gold oar is given every twenty years, 
and silver oars every year to the mayors of 
Boston, Yarmouth and Southampton. 

The newly-elected Mayor of Cork hurls a 
dart into the sea, as an assertion of his au- 
thority over the adjacent coast. 

On last Easter Tuesday the quaint old 
custom of letting a piece of land at Bourne, 
Linconshire, England, was again observed. 
The piece of land is known as “The White 
Bread Meadow,” and is let annually at auc- 
tron. The auctioneer stands on a bridge at 
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East gate, and as each bid is forthcoming a the bidder is the tenant. When the award 
boy is started to run to an inn at the other has been made the company adjourns to the 
end of the village, and so long as the last boy inn and a cheese and onion lunch is provided 
has not returned, the auctioneer continues to out of the funds of the field; the balance of 
take bids. The last bid which is unchallenged the money is used by trustees for the pur- 
when the last boy returns, is declared to be | chase of white bread, a loaf of which is left 


, ; | : : 
the rent of the fieid for the ensuing year, and | at each house in the village of Eastgate. 








JUST JUDGES. 


By J. EpwarpD RICKERT, 


Of the Philadelphia Bar. 


Some years ago a most eloquent member of the Philadelphia Bar, then known as “the silver- 
tongued orator,” was sitting in one of the Common Pleas court rooms, waiting to argue a case before 
the court in banc. The hand in which he held his papers was observed to be trembling. 

‘‘What’s the matter?’’ he was asked. ‘ Aren’t you feeling well?” 

‘* Never felt more physically fit in my life.’? he replied. ‘‘But every time I am about to stand up 
before those men in robes I have an attack of nervousness to overcome before I am again at ease.’’ 


The law it is a fearsome thing to laymen in its toil, 

An ink-emitting Octopus that doth clear justice roil; 

And oft the green young counsellor doth stand with stricken tongue 
Before that image of the law whereon the black gown’s hung. 


© know ye not, young counsellor, that thrice upon a day 
That awesome presence eats its meals like unto us, they say? 
© know ye not, young counsellor, it may sleep on its back 
And, like to us, the quiet night with rancous music rack? 


It had a mother, sir, like you;—was once a prattling child, 

And tore its pants and skinned its nose and wailed in accents wild; 
It, too, passed through that gray ague when, wishing it were far, 
it rose upon its weak hind-legs before that selfsame bar. 


Though sodden deep with legal lore, no man may know it all; 

Haply the court you may trip up and give a rousing fall. 

The crow that seems immersed in thought may say no more than “Fudge!” 
Remember, sir, the justest judge is only just a judge. 





i 
| 
| 
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MODIFICATIONS OF THE JURY SYSTEM. 


By JoHN BuRTON PHILLIPS, 
Professor of Economics in the University of Colorado. 


HERE has always been considerabie agi- 

tation against the rule that a jury should 
be unanimous in the verdict it renders. 
Emlyn in 1730 argued for the abolition of the 
rule. Hallam in his Middle Ages wrote 
against it. Bentham and Francis Lieber are 
also on record in favor of its abolition. But 
a greater name than any of these in modern 
jurisprudence is that of Judge Cooley. In 
his edition of Blackstone, he says of the jury 
system as far as its unit rule is concerned, 
that it is “repugnant to all experience of hu- 
man conduct, passions and understandings.” 
He further says that “it could hardly, in any 
age, have been introduced into practice by a 
deliberate act of the Legislature.” Justice 
Miller of the United States Supreme Court 
is also on record against the unit rule. He 
says, “I am of opinion that the system of 
trial by jury would be much more valuable, 
much shorn of many of its evils and much 
more entitled to the confidence of the pub- 
lic, as well as of the legal and judicial minds 
of the country, if some number less than 
the whole should be authorized to render a 
verdict.” 

It is peculiar that the unit rule in regard 
to the verdict of the jury is a thing that pre- 
vails in England and America alone. 

In Scotland, before 1815, a verdict could 
be rendered by two-thirds of the jury. The 
English system of unanimous verdict was in- 
troduced in 1830, but it did not give general 
satisfaction. In 1854 it was modified by a 
law which provides that a verdict by nine 
jurors is sufficient after six hours’ delibera- 
tion, 

In France the jury system was introduced 
in 1771, and requires only a two-thirds vote 
for a verdict. In Italy and Germany a ma- 
jority is sufficient, and in Austria, eight of 





In British India, after reasonable deliberation 
if six are united in their opinion and the 
judge agrees with them they may render a 
verdict. Reasonable is interpreted by the 
judge. In the Bahama Islands, a verdict may 
be rendered by two-thirds of the twelve. 
This is enough to show that the unit rule 
has been greatly modified by the countries of 
the old world. It has also been partly aban- 
doned by the following American States: 


STATES IN WHICH VERDICTS NEED 
NOT BE UNANIMOUS. 
Arizona—Three-fourths in civil and misdemeanor 

cases. ‘QI ch. 5. 

California—Three-fourths in civil cases. C. C. P. 
97, § 618. 

Colorado—Three-fourths in civil cases. ‘99 ch. 
111. Unconstitutional. 28 Col. 129. 

Idaho—Three-fourths in civil cases. Five-sixths 
majority in misdemeanors. Const. art. 1, § 7. 
QI, D. 165. 

Kentucky—Three-fourths in civil cases. Statutes 
‘94, § 2268. 

Louisiana—Three-fourths in crimes not capital. 
Const. § 116. 

Montana—Two-thirds in crimes not felonies. 
P. C. § 2142. Two-thirds in civil actions. C. 
C. P. § 1084. 

Minnesota—Legislature may provide for verdict 
by five-sixths of jury after six hours’ delibera- 
tion. Const. art. 1, § 4. 

Missouri—Three-fourths in courts of record: 
two-thirds in other courts. Civil cases. ’99, 
D. 381. 

Nevada—Three-fourths in civil cases. C. L. ’o0, 
§ 3270. 

South Dakota—Three-fourths in civil cases. Ann. 
S. ’90, § 6268. 

Utah—Three-fourths in civil cases. Const. art. 
I. $10. 

Washington—Ten of twelve iurors may render 
verdict in civil cases. Ballinger’s S. § sort. 
Wyoming—Three-fourths in civil cases. R. S. 

‘99. § 3651. 


Some of the leading arguments for this re- 
form of the jury system are given below. The 
principal one is, of course, the claim that the 
jury as at present constituted gives one man 
too much power. 

Everyone is familiar with instances where 


the twelve are all that are required to agree. | one man has been able to set at naught the 
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opinions of eleven by refusing to agree with 
them in a jury decision. It is difficult for two 
men to see things alike and it is still more 
difficult for twelve men to come to the same 
conclusion. This is well known to lawyers. 
They have agents whose business it is to look 
up jurors and learn their mental characteris- 
tics and opinions on various subjects. In this 
way they are able to know whether or not 
they want these particular jurymen to sit on 
their cases. They know that one strongly 
prejudiced juror is enough to decide the case 
his way or else bring about a new trial by a 
disagreement. It has been nointed out that 
persons of certain nationalities are famous 
for seldom changing their minds. One such 
person on a jury is enough to make the ver- 
dict represent not so much deliberate con- 
viction as the yielding of the others to the 
member of the obstinate nationality. 

It is claimed that the abolition of the 
unit rule will tend to prevent the fixing of 
juries. It is rare that anyone .attempts to 
bribe more than one juror because under 
the present rule if one juror is bought that is 
all that is necessary. He will be able to bring 
about a disagreement. Under a rule that 
would allow two-thirds or three-fourths of 
the twelve to render a verdict, the person de- 
siring to fix the jury would have to bribe at 
least three, a thing which is well nigh impos- 
sible. It is not likely that there is very much 
bribing of juries, but that is no reason why 
all temptations in that direction should not 
be reduced to the minimum. 

Everyone with experience in courts of 
justice knows that jury verdicts are very of- 
ten not the results of the unanimous opinions 
of the twelve men. The verdicts are very 
often compromises. This is especially the 
case in actions for damages. Each juror has 
a different opinion as to the amount of 
money that should be paid for the wrong 
done. They are apt in such cases to strike an 
average and allow the result to stand as the 


verdict. It is not the opinion of anybody. 


| 





| 
| 


Compromises sometimes occur when several 
persons accused of crime are tried together. 
There are many things which induce the 
jurymen to compromise. Many of the jurors 
are actively engaged in business and are 
anxious to have the court matter settled so 
that they may return to their homes and af- 
fairs. They are very apt, therefore, to yield 
a few points in order to get their liberty 
again. Still further the prospect of remain- 
ing all night in the juryroom is not inviting 
to any man. Jurymen like ail other human 
beings are fond of the comforts of home ind 
good quarters in which to rest for the night. 
They like to have their meals at regular 
times and places. When confronted with 
the alternatives of sitting up all night in the 
juryroom or yielding a little in what one be- 
lieves is the right, most individuals, untess 
endowed with a constitution stronger than 
the majority of the race, and more firmly set 
in their principles, are apt to yield a littte in 
what they think is the abstract justice of the 
case. Says Pope: 
“The hungry judges soon a sentence sign, 
And wretches hang that jurvmen may dine.” 


It has also been pointed out that the jury 
system with its unit rule puts a premium on 
obstinacy. The narrow-minded, obstinate and 
prejudiced man is given an exaggerated im- 
portance as soon as he enters the juryroom. 
He has made up his mind, perhaps, before 
the trial began, and his mental app?ratus is 
of such a character that he cannot be per- 
suaded by the arguments of the majority. 
He therefore feels his importance and will 
have the verdict his way or the jury will have 
to disagree. Cases are on record where one 
obstinate juror caused fhe disagreement and 
afterward went bragging about his achieve- 
ment. 

Again the jurors are not all of the same 
vitality. An obstinate person with abounding 
health and strength will be able to wear out 
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the other members of less physical endow- 
ment. It becomes a test of strength as to 
who can hold out longest. In such cases 
there is a presumption that the stronger 
man’s influence with the jury is not measured 
by his intellectual capacity but by other 
things which are of very little value in weigh- 
ing the merits and demerits of a case. The 
brute strength of the jurors becomes an ele- 
ment of great importance in their decisions. 
If the verdict were rendered by less than 
twelve, it would perhaps be rendered very 
soon after the jury entered the room and 
thus the element of brute strength would be 
eliminated. So also would be the now ex- 
aggerated importance of the narrow-minded 
and obstinate juror. 

It has become a common saying that the 
best men in the country are not now serving 
on the juries. It is also a fact that there is 
such a person as the professional juryman. 
He is not a high type of man in any way. 
The men who are the real bulwarks of our 
society are too busy with their business to 
think of spending time wrangling with the 
narrow-minded and obstinate as is the pres- 
ent requirement of the jury system. We want 
the best men in the community in the jury 
box. If we must go into the courts as 
many of us must sometimes do and through 
no fault of our own, we want our case tried 
by the men who have proved by their ability 
in the actual business world that they have 
good common sense. We do not want cases 
of great importance intrusted to a set of men 
Ike the professional jurymen of the present 
time, men who have never shown that they 
have the ability to make a living except by 
conniving with court officers and getting 


drawn as jurors. 

Such being the case, it is highly important 
that the ablest men in the community be 
made, in some way, to do jury duty. The 
exemptions from jury service at the present 
time are so many that almost anyone can get 
excused. It is indeed hard for the judge to 


refuse to excuse a man when he knows that 
the juryman cannot serve without great per- 
sonal sacrifice. Even after the evidence is 
in and the case summed up by counsel, there 
is still the long wrangle in the jury room. — It 
is possible that the abolition of the unit rule 
would make it likely that better men would 
more often consent to serve on juries than 
they do now. If less than twelve of the jury 
might render the verdict the time in the jury- 
room would be perhaps much cut down. 

No man should be excused from jury duty 
except for the most urgent reasons. It is a 
thing each citizen owes to his country to 
familiarize himself with the working of its 
administrative machinery. Nothing is so im- 
portant as human rights and no one should 
be excused from assisting in their establish- 
ment. 

Another argument in favor of the abolition 
of the unit rule is that it would tend to ex- 
pedite appeals to the higher courts. In this 
way, then, the administration of justice would 
not be delayed. When a jury fails to agree, 
the only alternative is to have another trial or 
to drop the case. One or the other of these 
two things is all that is left for the parties 
who are trying to secure justice. It is quite 
common for them to resort to both alterna- 
tives. After they have exhausted their means 
in a new trial, they let the case drop and 
neither party has obtained justice. 

In modern practice it is very common for 
all cases that are of any particular import- 
ance to be carried to a higher court than the 
one which has the original jurisdiction. Be- 
fore the case is begun both litigants have us- 
ually made up their minds not to stop till the 
matter is finally determined by the court of 
last resort. As this is the rule of modern 
litigation, it is of the greatest importance that 
as littie hinderance as possible should inter- 
fere with the progress of a cause from the 
lower to the higher courts. Every time a 
jury disagrees, it is a checking of the progress 
of the suit to its final adjudication. It delays 
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the determination of justice by causing a new 
trial. If two-thirds or three-fourths of the 
jury were able to render the verdict, it is 
quite likely that fewer new trials would occur. 
There would be fewer disagreements and 
cases would be hastened on their way to their 
adjudication in the higher court. 

In recent years there have been a num- 
ber of suits growing out of elections or in 
other ways the results of actions of a political 
nature. They have been cases in which the 
actions of a political party were concerned. 
A verdict for the relator would in some way 
interfere with the party’s prospects of suc- 
cess in the next election. Juries whose mem- 
bers have been of different potitical parties 
have often failed to agree when there was a 
chance that the verdict would result in injury 
to the success of the party candidates. Such 
was the outcome of the Laingsburgh election 
cases in the State of New York. The trial 
occupied thirty days and 750 witnesses were 
sworn, but the jury could not agree. They 
divided on party lines, nine for the defendant 
and three for the relator. Such has been the 
case with juries in other parts of the country 
when considering similar cases. It has be- 
come the current opinion that whenever 
there is a favorable opportunity a jury will 
be very apt to divide on party lines. It is 
clear that the disagreements that are now so 
common in the trials of a political nature 
would be greatly reduced if a verdict could be 
rendered by less then twelve of the jurymen. 

Partisans of this reform also urge that it 
is in no wise inconsistent with the general 
character of the administration of justice as 
now carried on. Inconsistencies in the 
judicial svstem are pointed out. If a person 
brings a claim against a board it is allowed 
or rejected by a majority of the board. If he 
is dissatisfied with the award and takes the 
matter into the courts, there his claim wiil 
be decided upon by the unanimous verdict of 
twelve men. When originally presented to 
the board, he needed to convince only a ma- 





. 


jority of its justice; now before the court he 
must convince twelve men that he is in the 
right in his demands. 

It has been said that the decision of ques- 
tions of law is as important as the decisions 
of questions of fact. In courts that have 
more than one judge questions of law are 
always decided by a mere majority. The de- 
cision is never required to be unanimous. 
The same thing is true of all the leading 
governmental actions in countries where 
there is government by a body of men. The 
policy of the government as to peace or war 
is not necessarily determined by more than a 
mere majority. It is said that unanimity is a 
requisite of the jury room, but of no other 
place in the conduct of the government. 

No one has advocated the abolition of the 
unit rule in the trial of criminal cases. It is 
unlikely that this rule will ever be dispensed 
with in such trials. In criminal cases the ac- 
cused is entitled to the presumption that he 
is innocent till his guilt is proven. The law 
requires that before he may be declared 
guilty, there must be in the minds of the 
twelve jurors no reasonable doubt of his in- 
nocence. In a civil case on the other hand, 
the decision is made according to the pre- 
ponderance of the evidence. There may be 
a reasonable doubt in the minds of the jurors, 
but that does not preclude them from render- 
ing their verdict in favor of the litigant on 
whose side the preponderance of the evi- 
dence lies. It is therefore not so important 
in the civil case that there should be a unani- 
mous verdict. It is not a matter of the guilt 
or innocence of anyone, but rather the deter- 
mination of questions of meum and tuum. 
In such questions it is more important that 
decisions should be reached and the judicial 
machinery kept in operation than that ab- 
stract justice be obtained. 

One of the strong arguments for the 
unanimity rule is that it tends to emphasize 
the importance of the individual juror, and in 
this way make him more attentive to the 
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matter in hand than would be the case if his 
individuality were sunk in the verdict by a 
majority. This is probably quite true. If 
the juror knows that unless he consents to 
agree with the others there can be no ver- 
dict, it is very likely that he will be careful 
in trying to make up his mind according to 
the evidence and render a just verdict. The 
inducement for him to do this is all the great- 
er since in case he is the only one who wil! 
not agree to the verdict the other eleven 
wish to render, he must take the responsibil- 
ity for the entire decision. Not many men 
care to go before the world with this re- 
sponsibility unless they are fully persuaded 
that they are justified in holding to their 
opinion. Without carefully considering the 
whole matter they will not feel justified in 
taking this responsibility. Under a rule by 
which the majority decides, it is clear that the 
individual juror would not be likely to give 
the case so much attention. We are all 
aware of the comfortable feeling that comes 
over us as soon as we know that some other 
person will vote as we do. Our minds are 
at once relieved from the exertion of finding 
more arguments in support of our position. 
On the contrary when standing alone in our 
opinion, we feel the amount of energy we 
must spend in finding evidence to convince 
others that we are in the right. This is pre- 
cisely what happens in the jury room. While 
the trial is going on each juror feels the 
necessity of paying close attention lest he be 
the one that will have the others against him 
and thus be compelled to produce the reasons 
for his position. It seems quite clear that the 
unit rule in this way tends to emphasize the 
individual juror’s responsibility. 

The principal argument against the aboli- 
tion of the unit rule is that it is not a matter 
of very much importance. This is the lead- 
ing argument that was made in the New 
York constitutional convention of 1894, 


where the question was discussed somewhat, 
though not at very great length. 


It is said 


that not many disagreements of juries are 
such that they would be prevented by the 
adoption of the unit rule. When a jury dis- 
agrees the vote usually stands either six to 
six, seven to five, eight to four, or nine to 
three. The cases are not many when one or 
two men hang the jury. 

Again it has been shown that out of the 
whole number of jury trials the disagree- 
ments of the jury are comparatively few. Of 
1104 jury cases tried in the superior court of 
the City of New York, there were but 35 dis- 
agreements. The Supreme Court in the first 
department of the State of New York, which 
includes the city, tried from 1889 to 1893, 
3,460 jury cases. Of these there were but 22 
in which the jury disagreed. It seems as 
though there is a mistake in the number of 
disagreements it is so small. Yet these are 
the figures given by the cierk of that court, 
and presented by Mr. Truax to the consti- 
tutional convention. 
ciear that the question of the abolition of the 
unit rule is not as important as it might seem 
from reading the arguments that have been 
presented in its favor. 

It should still further be added that these 
cases are not civil cases alone; the number 
includes the criminal cases as well. It is true 
that the disagreements of the jury are much 
more common in cases where a person is 
charged with crime than in civil cases where 
the action of the jury is not such as to de- 
prive anyone of life or liberty. This is why 
jurors decide the cases submitted to them 
very quickly when nothing but the question 
of property is concerned. It is not in the 
cases that are concerned with the determina- 
tion of line fence troubles that the jurors are 
kept out all night in the jury room. Only 
cases that are concerned with the lives and 
liberties of persons are sufficient to do that. 

Such being the case, it is clear that the 
abolition of the unit rule will not tend great- 
ly to diminish the number of disagreements 
in civil cases. This proves that there are 


From these figures it is 























Modifications of the Jury System. 





519 





other reforms in the judicial system that are 
more urgently demanded than the abolition 
of the unit jury rule in civil actions. 

The best resuits of the jury system are 
sometimes lost by the death or disability of 
one of the jurors. The general rule in such 
cases is to summon a new jury and have the 
entire case commenced again at the begin- 
ning. This is a serious defect in the judicial 
system. In important cases it is frequently 
difficult to get a jury. 
city of New York, weeks were consumed in 
getting a jury and when the evidence was all 
deliberating 
Experts 


In one case in the 


in and the jurors were upon 
their verdict one became insane. 
on insanity were called to examine him and 
testify as to his competency to render a ver- 
dict. The resuit was the usual one when ex- 
perts are employed. The experts failed to 
appeals. In another case, a criminal case in 
the same city, one of the jurors became ill 
just as the evidence was being summed up. 
The result was a new trial. This cost the city 
of New York thousands of dollars, and oc- 
cupied the attention of the court for many 
In another case one of the jurors 
died while waiting to render a verdict. The 
only thing that can be done in such cases is 
to begin at the beginning and have a new 
trial. 

In civil cases this difficulty can be avoided 
if counsel are willing to go on with less than 
twelve jurors. In a criminal case, however, 
this cannot be done without express author- 
itv in the constitution. The courts have gen- 
erally held that while the right to jury trial 
it cannot be 
waived in criminal cases, and that trial by 
jury means trial by a jury of twelve. 

In the following States provision has been 
made so that death or disability of a juror 
does not interrupt the trial: 


weeks. 


may be waived in civil cases, 


STATES IN WHICH ILLNESS OR DEATH 
OF JUROR NEED NOT INTERRUPT 
TRIAL. 


Cc. €.. BP... 18. 
R. S. ’87, §438r1. 


Colorado—Civil cases. 
Idaho—Civil cases. 








Iowa—Civil cases by consent of parties. Code 
’ 
. 97 $3713. Se see ; 
Michigan—Civil cases if nine jurors remain, 


Howell’s S. § 7622. 
Nevada—Civil cases. C. L. ’oo, § 3261. ; 
North Dakota—Ciwil Cases. R. Codes ’99, $5439. 


Oregon—Civil cases by consent of parties. Hill’s 
S. ’87, § 109 
South Dakota—Civil cases. Ann. S. ’99, § 6262. 


Texas—Civil cases if nine jurors remain. R. 
’95, § 3229. Same in misdemeanors in district 
court. White, Crim. Code, § 745. 

Tennessee—Civil cases by consent of parties. 
Code ’96, § 4688. 

Utah—Civil cases. R. S. ’98, § 3157. 

Washington—Civil cases by consent of parties. 
Ballinger’s S. § 5000. 


In the interest of economy it has been 
argued that a jury may safely consist of less 
than twelve. In the following States pro- 
visions for such juries exist: 


STATES IN’ WHICH JURY MAY CONSIST 
OF LESS THAN TWELVE IN COURTS 
OF RECORD. 


Arkansas—By consent of parties in cases less 
than felony. Statutes ’94, §2121. 

California—By consent of parties in civil actions 
and misdemeanors. C. C. P.’97, § 194. 

Colorado— Six to twelve in civil cases on de- 
mand and payment of fees. ’gr, p. 83. 

Connecticut—Nine or more in civil cases by writ- 
ten consent of parties. G. S. ’88, §1103. 

Florida—Twelve in capital cases, six in others. 
R. S. ’92, §2854. 

Georgia—Not less than five in all except city 
and superior courts. Const. art. 6, § 18. 
Code ’95, vol. 2, § 4143. 

Idaho—Less than twelve in civil cases by consent 
of parties. R. S. ’87, § 3939. 

Illinois—Twelve or six by agreement in trials 
of right to property in county courts. R. S. 
99, p. 1274. 

Indiana—Three to twelve by agreement in civil 
cases. Ann. S. ’97, §521. 

Kentucky—Less than twelve by agreement in all 
cases except felony. Statutes ’94, § 2252. 

Louisiana—When punishment may be hard labor, 
jury of five; when must be hard labor, jury 
of twelve. Const. § 116. 

Montana—Less than twelve by consent in civil 
cases and criminal cases not amounting to 
felony. Const. art. 3, § 23. 

Nevada—Not less than four by consent in civil 


cases. C. L. § 3256. 

Oregon—Less than twelve by consent in civil 
cases. Ann. L. 87, § 180 

Utah—Eight jurors in all but capital cases. Const. 
art. 1, § 10. 


Washington—Not less than three by consent in 
civil cases. Ballinger’s S. § 4978. 
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THE OLD AND THE NEW COURT. 
A Kentucky Judicial Episode. 


. By Puivie LINDSLEY, 
Of the Dallas, Texas, Bar. 


VER three-quarters of a century ago, a 
civic storm raged with unprecedented 
violence over the State of Kentucky, fraught 
with dangers and consequences of the grav- 
est character. As the writer found, in a win- 
1897-8, even 
after so long a lapse of time, the exciting 


ter’s sojourn in Kentucky in 


scenes and events of this judicial episode, 
happily unparalieled either before or since 
in this country, were still a topic of conver- 
sation, 

In defiance of the Constitution an attempt 
was made by the Legislature, a coordinate 
cepartment, to supplant the old Court of Ap- 
peals by a new court. The grand juries of 
several counties found indictments against 
the majority of the Legislature for passing a 
“re-organization” act. Judges of the Court 
of Appeals armed themselves when they at- 
tended prayer meeting; a member of the 
Legislature was stricken down by the hand 
of violence as he left the hall, for words ut- 
tered in debate; three State elections, con- 
ducted with intense bitterness, widespread 
financial ruin, public discontent and distrust, 
bordering on warfare, were some of the fea- 
tures of this civic storm. 

The moving cause of this controversy was 
an Act of the Kentucky Legislature of 1820. 
It provided that a plaintiff, on issuing an 
execution on his judgment, could endorse 
thereon that he will take paper of the Bank 
of the Commonwealth of Kentucky, in dis- 
charge of it; and in case he failed to do so, 
that the defendant may replevy the debt for 
two vears. This Act was declared unconsti- 


tutional by the trial court of Clarke County, 
and Judge Clarke, who presided, was sum- 
moned to appear before the Legislature, in 
special session, that he might be removed. 








But this summary proceeding happily failed. 

In Blair v. Williams, Vol, 4, Litteil’s Ky. 
Reports (1824), p. 34, it was urged this Act 
of the Kentucky Legislature was violative ot 
the clause in the Federal Constitution: “That 
no State shall pass any law impairing the 
obligation of contracts.” The learned court 
holds the contract between the parties in 
that case to be indisputably within the true 
meaning of this clause, and says: “There are 
but two questions which arise on this branch 
of the subject; frst, what is the obligation 
of the contract between the parties in this 
case, and, secondly, does the Act of the Leg- 
islature in question impair that obligation?” 

The would run 
counter to a wild clamor of then highly- 
excited pubtic opinion, in which the debtor 
And so 
the decision is supported by the ablest rea- 
soning. It goes into the distinction of per- 
fect and imperfect obligations, and notes the 
difference between moral and legal duty. It 
shows the connection between legal remedy 
and constitutional right. It suffers nothing 
by comparison with Chief Justice Taney’s 
opinion, on the same subject, in Bronson v. 
Kinzie, 1 How. 311. An able and distin- 


court knew its decision 


class were largely in the majority. 


guished Kentucky lawyer, now dead, John 
Mason Brown, said, “It is fairly entitled to 
the praise of being a handsome and polished 
metaphysical essay.” 

The decision in Blair v. Williams and 
Lapsley v. Brashears, both decided the 
same term by the same court, was to the 
effect that this Act was unconstitutional. The 
political excitement which these decisions 
caused, is better understood by referring to 
the financial condition of Kentucky at that 
time. 
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The memory of the experience of Conti- 
nental paper money long kept alive a pre- 
judice against a like currency. In the 
absence of any form of money, barter took 
its place, such as fur or tobacco. Of land 
there was abundance, and the traffic was 
largely in this. As Judge Bates said, of the 
early days of Missouri, it was almost the 
But this prejudice 
died with those who personally knew of its 
iis. Free banking sprang into existence, 
through legislative enactment. Forty-six 
separate banks, with a total capital of $8,- 
720,000, were created in 1818. These were 
soon wrecked and caused the Old Bank of 
Kentucky, the only solid bank in the State, 
to suspend specie payment. Then, in 1820, 
the Legislature annulled these forty-six char- 
ters, leaving the majority of the people of the 
State as broken financially as the banks. 


only articie of export. 


Again the Legislature tried to create reliet 
The wise few were overrun by the ruined 
many. It is said history repeats itself, but 
it does so more frequently on financial than 
on other lines. The Bank of the Common- 
wealth was organize(, and its unique and far- 
reaching powers were intended to stem the 
tide of disaster, and revive prosperity. It 
had a capital stock of $2,000,000, with power 
to issue $3,000,000 circulating paper, which 
was made a legal tender for all debts, but for 
which the holders could not demand specie 
payment. Then the directors of the Bank 
o1 Kentucky were removed by legistative 
enactment, and fiat money men took their 
place. The good credit of this bank was 
used to float the bills of the new bank. The 
resttit but added to the people’s woes, and 
inaugurated a struggie unparalleled in the 
historv of the States. 

Nor need criticism too severely condemn 
what had occurred, and what followed, on 
financial lines. The State was then isolated 
and sparsely settled. That the principle of 
exchange is hard of understanding, by the 
majority of the people of a State, is shown by 





. 
universal experience; barter of goods can 
readily be comprehended, but add to it a 
designated standard of exchange, and the 
question is too difficult for ordinary compre- 
hension. The measure of vaiue, assumes, in 
popular belief, a mysterious agency of more 
than human power. The value of coin, as 
represented by a bank note, is a problem not 
readily comprehended by the people. 

The Legislature did not declare the bank 
notes legal tender. But it sought to secure 
the same the duress of delay 
upon the creditor. 

The political excitement that foliowed was 
intense. The Old Court had its friends, who 
vehemently applauded its action. Those of 
opposite views denounced the decisions and 
the judges in unmeasured terms. The very 
lawyers who appeared in the cases, thereby 
became leaders of stormy political parties. 

The Chief Justice’s associates on the 
bench were Owsley and Mills. Kentucky’s 
ablest lawyers argued the case. On one side 
was James Haggin, Wm. T. Barry and John 
On the other was Robert Wick- 
liffe and Joseph C. Breckenridge, the latter 
father of John C. Breckenridge. 

The political agitation that seethed 
throughout the State suddenly grew inte a 
revolutionary determination to abolish the 
old court, and to establish a new court, whose 
judges would yield to the will of the people 
as expressed through a newly-to-be-elected 
Legislature. 

The Legislature, first, by solemn resolu- 
tion, denounced these decisions as subver- 
sive of the dearest and most invaluable politi- 
ca! rights, and asserted in effect that minis- 
terial officers of the State Government should 
treat them as a nullity. But the preamble 
to these resolutions was the remarkable part 
of the proceeding. It covered twenty-six 
pages. It informed the court that it had 
transcended its powers. It concluded with 
the following eloquent appeal to the people: 

“The members of the Legislature, while 


results by 


Rowan. 
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they admit the power of the court to declare 
any law unconstitutional and void which is 
otviously and palpably so, feel themselves re- 
iuctantly constrained by the most soiemn 
obligation of duty to themselves, to their 
constituents and posterity, and to the princi- 
ples of rational liberty throughout the civi- 
lized world, to make their deliberate protest 
against the erroneous and usurping doctrines 
of these Decisions.” 

On December 24, 1824, the newly elected 
Legislature passed an act re-organizing the 
Court of Appeals. Its avowed purpose was 
to get rid of the judges who rendered the 
The the 
minority against these iilega! measures were 


obnoxious opinions. protests of 
refused a place on the journals of both 
Houses. That minority, however, was great 
enough to save the judges of the Old Court 
from removal by impeachment, as would 
surely have been done, could their impeach- 


The 


oath required of the judges of the new court. 


ment have mustered a two-thirds vote. 


stipulated they “will not bend to men in 
power.” 

Among the ablest opponents of the re- 
organization scheme in the Legis!ature, was 
xen Hardin, uncle of Hon. Watt Hardin, 
whom Governor Bradley, Republican, de- 
feated for governor. His argument against 
it, while eloquent and unanswerable, had it 
been addressed to impartial minds, also 
partook of extreme bitterness in its at- 
tack on the opposite side. So intensified 
was the resentment he engendered, that at 
the close of the sitting as he emerged from 
the hall, he stricken by 
a blow on his head, from unknown hands. 


was insensible 
and was so carried to his room, and only re- 
covered by a narrow margin. 

Governor Desha, elected as the new court 
candidate, promptly appointed the judges 
provided for in the 
These met and organized into a court. 


act. 


But 


re-organization 


the members of the Old Court were not of 
the stuff to vield their places without a 


| 


struggie. They repudiated the legis:ative 
enactment as unconstitutional. They held 
their own court as usual. Their mandates 
were in most cases obeyed. Then the new 
court solemnly recorded the old court to be 
in contempt and a nullity. It imprisoned the 
clerk of the Oid Court for refusal to deliver 
up Records to their appointee. Then the 
Old Court declared the new appointee in 
contempt. 

The clerk of the Old Court went before 
the people in a stirring personal attack upon 
the new judges. Others took up the war- 
fare in the prints, over such inspiring signa- 
ture as the “Spirit of ’7 
sination was in the air, and one of the judges 


The cry of assas- 


constantly wore his pistols, when he went to 
prayer meeting. The newspapers were full 
of the arguments of the opposing factions. 
Again the whole question went to the peo- 
ple in the next popular election of 1825, and 
when the succeeding Legisiature met, a re- 
peal of the re-organization act passed the 
lower house by a good majority, but the 
hold-over members of the Senate defeated it, 
with the help of the casting vote of the Lieu- 
tenant Governor. Public excitement there- 
after climaxed into fever heat. Both the old 
and the new court held regular sessions. A 
military force actually guarded the records of 
the new court. Bloodshed seemed immi- 
nent, but was prevented by the moceration 
and wisdom of the Old Court judges, in a 
new appea! they inaugurated to the people. 
The lawyers generally began to show dis- 
trust of the new court; the election of 1826 
gave a decided majority in both branches of 
the Legislature in favor of the Old Court, and 
at its first session, the re-organization act 
was speedily repealed, and the new court, 
with ail its possibilities of danger to the pub- 
It lives today 
Every 


lic welfare, stepped down. 
in tradition, and not by its records. 
actor in those stirring scenes has gone to his 
The Repealing Act, passed in 
full, in Monroe's 


reward. 


1826, is found in 
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p. 3. The 
instance of 


Ky. Repts., Vol. 2, 
amble is here given, as an 
one of the most striking and wholesome 
revulsions in public opinion in American 
history. The reader will note, that any 
reference to the “Old Court’s Decisions” is 
conspicuously absent from the act. “The 
good people,” and not the judiciary, are ac- 
corded all the credit, by a solemn act of Leg- 
islature. Compare it with the severe criti- 
cisms passed upon the judges of the old 
court, in the preamble of the act re-organiz- 
ing the Court of Appeals, and the very re- 
finement of political dodge is apparent. 


pre- 


“Whereas, the Court of Appeals of Ken- 
tucky was created by the Constitution of the 
State, and the judges thereof hold their offi- 
ces during good behavior, and cannot be 
removed therefrom in any other mode than 
by impeachment or address. And whereas, 
the Legislature attempted to abolish the 
Constitutional Court, and erect one on its 
ruins by two acts of the Assembiy, entitled, 
etc. And whereas, the above récited acts, 
have been decided by the good people of 
this Commonwealth, at two successive elec- 
tions, to be dangerous violations of the Cox- 
stitution, and subversive of the long tried 
principles upon which experience has demon- 





strated that the security of life, and property 
depend, and the present Legislature concur 
most solemnly with the peopie in the belief 
of the unconstitutionality and evil tendency 
of said acts,” etc. 

Honesty in the management of pubiic 
affairs, which was the real question before 
the people, again assumed control in Ken- 
tucky. And, as “survival of the fittest,” 
lived the “Old Court” for all time by its 
records. Its able and feariess judges, mind- 
ful of their oath of office, and their constitu- 
tional rights, held the judicial heim, a‘l along 
down the wild current of fiatism, and landed 
the ship of State at last in a calm and safe 
harbor. To their lasting credit, be it said, 
when the storm finally ceased, “the good 
people,” through its Legisiature, crowned 
the “Old Court” with laurels, by redeeming 
the issue of the Bank of the Commonwealth, 
back of which was no security, but the pub- 
lic honor. And today, the “Old Court” is 
referred to in Kentucky, as the court that 
was cool, when passion reigned, courageous, 
when politicians quailed, and which was 
guided by a wisdom and a learning marvel- 
ous in a then thinly settled and remote State, 
and far reaching in its effect for the public 


good. 


. 





THE SURE WAY. 


By GEORGE BIRDSEYE. 


For breach of promise she her suitor sued, 
And found herself ten thousand to the good. 
How did she get it? Law fees are not small: 
Married her lawyer, and so got it all. 





Witks 


524 





The Green Bag. 





MOB LAW IN AMERICA. 


By Duane Mowry, 
Of the Milwaukee, Wisconsin, Bar. 


WRITER in an English magazine a 
few years ago’ had occasion to make the 
“More than one 
thousand men and women have been lynched 
in the United States during the last ten 
years. It is not 
confined to the district south of Mason and 
Dixon’s New York State and the 
Quaker State have suffered the mob to mur- 


following observations: 


Mob violence is spreading. 
line. 


der blacks within their borders, and have 
made no effort to punish the lvynchers. | 
1882 there 52 negroes murdered 
the mob; in 1892 there were 160. Last year 
(1893) the number must have reached 200. 


were by 


In South-Carolina last vear there were thir- 
teen lynched, in Georgia sixteen, in Ala- 
bama twenty-seven. The atrocities perpe- 
trated during the present year justify the 
opinion that if the remaining eight months 
maintain the record of the opening four 
months of the vear, 1894 will stand out as 
the worst year, in point of numbers and 
bloodthirstiness, since the days of the Ku 
Kiux.” 

And yet the average American is strong 
in the conviction that he is an integral part 
And 
it is within the easy reach of the memory of 
a large contingent of the living, that the 


of a liberty-loving, law-abiding people. 


claim has been made and insisted upon as 
literally true that we, as a nation, are, pre- 
and without qualification, an 
enightened, civilized and humane people. 
To say that a different condition exists, or 
to charge that a different sentiment prevails, 
to any considerable extent, would be at once 
cisputed and construed to mean a libel on 
the good name and fame of our country. 
Nevertheless, there is reason to claim that 
the statements of the writer quoted are, un- 
fortunately, too true; that our boasted love 


eminently, 


‘Contemporary Review, p. 823 (June, 1894) 


for law and order and fair-play, is not an 
universal sentiment by any means; that, in 
practice, the very reverse is frequently more 
nearly representative of the real situation. 
Proof of this may be found by reference to 
the aimost daily violations of the criminal 
statutes by whole communities, including 
the actual burning of negroes for alleged 
crimes, without a hearing, with scarcely a 
passing protest, and often with open and 
shameless justification. 

Statistics dealing with mob violence in 
this country are difficult to 
obtain. The Census Office does not furnish 
them. And they are only obtainable in a 
disjointed, often incoherent, sometimes irre- 
sponsible, and always unsatisfactory manner. 


exceedingly 


Even then there is more or less coloring of 
the facts. Local pride wiil sometimes attempt 
to suppress them. Some communities appre- 
ciate the awful disgrace which attaches to 
mob law in their midst, and they would 
gladly minimize the stigma which must rest 
on their neighborhood. Political and socia! 
reasons will contribute to distort and mis- 
represent the incident. And it is generally 
admitted that little is gained by publicity, 
certainly nothing for law, order and good 
government. 

The attorney-general of the United States, 
in a recent report to Congress, says that in 
the last twelve years the number of homi- 
cides in this country has risen from four 
thousand to ten thousand five hundred per 
annum; that of the number represented bv 
the last figures, in round numbers, one 
hundred were convicted of murder by the 
courts, and two hundred and forty were exe- 
cuted by lynch law. In some of the States 
this proportion is less; in others it stands 
three lynchings to one conviction for homi- 


cide and rape. 
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The Chicago Tribune began in 1882 to keep 
a table of the lynchings of negroes by mobs 
in this country. The figures thus secured, 
while probably not absolutely accurate, 
closely approximate the true situation. Mrs. 
Ida B.- Wells-Barnett, of Chicago, herself 
an educated colored woman of ability, has 
interested herself for many years in the 
wholesale murdering of members of her race 
by Judge Lynch, publishing several pam- 
phlets on the subject. In one of these, com- 
menting on the figures obtained by the Chi- 
cago Tribune of lynchings of her people, she 
says: “Of these men and women who have 
been put to death without judge or jury, 
less than one-third of them have been even 
accused of criminal assanlt. The world at 
large has accepted without question the 
statement that negroes are lynched only for 
assaults upon white women. Of those who 
were lynched from 1882 to 1891, the first 
ten years of the tabulated record, two hun- 
dred and sixty-nine were charged with rape; 
two hundred and fifty-three with murder; 
forty-four with robbery; thirty-seven with 
incendiarism; four with burglary; twenty- 
seven with race prejudice; thirteen quarreled 
with white men; ten with making threats; 
seven with rioting; five with miscegenation; 
in thirty-two cases no reason was given, the 
victims were lynched on general principles. 
Of the one hundred and seventy-one per- 
sons iynched in 1895 only thirty-four were 
charged with criminal assault; in 1896, out 
of one hundred and thirty-one persons who 
were lynched, only thirty-four were said to 
have assaulted women; of the one hundred 
and fiftv-six lynched in 1897, only thirty- 
two were so charged; in 1898, out of one 
hundred and twenty-seven persons lynched, 
twenty-four were charged with the alleged 
“usual crime;” in 1899, of the one hundred 
and seven lynchings, sixteen were said to 


be for crimes against women.,”” 


Ida B. Wells-Barnett, Mob Rule in New Orleans, 
(pamphlet), pp. 46-47. 


The analysis of this shocking record by 
Mrs. Wells-Barnett is presented to show 
that the claim made by Southern editors, 
that criminal assaults made upon white 
women by negroes, is the main cause of the 
presence of lynch law, is not borne out by 
the facts; and that the charge that the negro 
is a moral outlaw is a false one, evidently 
made for the purpose of creating public sen- 
timent against him and otherwise injuring 
his prospects. Indeed, one editor himself ad- 
mits that the prevalence of rape as a moving 
cause for mob rule is greatly exaggerated. 
Nevertheless, it is freely given out, not only 
in the South, but elsewhere in this country. 
that the commission of the crime of rape is 
mainly the incentive to action by the mob 
Mrs. Barnett’s study of the figures estab- 
lishes the fact that this is not true, so far 
as her own race is concerned. Of course, 
she goes no further into the question than 
it relates to her own people: But whatever 
the reason for the administration of Judge 
Lynch, the 7ribune’s figures represent an 
appalling condition of affairs, one diametri- 
caily opposed to the genius of our institu- 
tions. 

If we connect the facts and figures sub- 
mitted by the Chicago Tribune with the re- 
port of the attorney-genera!, together with 
the discussion by Mrs. Wells- 
Jarnett, are we not brought face to face with 


prepared 


a condition of affairs in this country which 
calis for something more than passing pro- 
test or calm denunciation? Is there not 
plainly visible in the figures submitted, con- 
fessedly not wholly reliable, enough to show 
that the American people are losing, 
but steadily, that respect 


per- 
haps not rapidly, 
for the due administration of the law, which 
belongs to a truly loyal, law-abiding and 
great nation? When we stop to consider 
that the conviction of the mob under the 
present order of things is practically impossi- 
ble, are we not confronted with a condition 
of affairs which require a high order of pat- 
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riotism and statesmanship? And is it pos- 
sible to minimize the importance of the 
question from even an humane point of 
view? ; 

It has been intimated that there is a grow- 
ing want of respect for the legatly consti- 
tuted authorities in this country. It is ar- 
gued that the statistics submitted justify the 
making of this claim. the 
number of homicides, annually, during the 
last decade, and the decrease in the number 
of convictions for the same, through the 
The in- 


The increase in 


courts, go far to sustain that claim. 
creasing frequency of the reign of Judge 
Lynch, practically unmolested, also sustains 
the same view. The adoption of exceedingly 
cruel and unusual methods of punishment 
by the mob, as that of burning the defence- 
less victims, still further confirms the lawless 
tendencies of the times. These conditions 
would not, could not, exist, if public opinion 
did not assure immunity from adequate pun- 
ishment to the murderous hordes who par- 
ticipate in these lawless and brutal proce :d- 
ings. We cannot escape the conclusion that 
the reign of lawlessness is securing a firm 
hold in this country, is upon us with a strong 
and relentless grip. 

It is undoubtediy true that whote com- 
munities are wrought up to a high state of 
frenzy and fear over the commission of atro- 
cious crimes. And it is but a short step 
from this feeling to the crime of the mob 
itself. If, however, the mob knew that cer- 
tain and adequate punishment would quickly 
follow its breach of the peace, it may well 
be doubted if it would so willingly and un- 
blushingly violate it. As conditions exist 
today, the mob entertains little fear of pun- 
ishment at all, never any such dread of the 
as the enormity of the 
So the mob 


infliction of a penalty 
offence committed warrants. 
undertakes to be the self-appointed conserv- 
ator of law and order at the very expense 


of good government itself. This condition 


has been steadily growing from bad to worse 





until today the situation is little less than 
alarming. 

It was Thomas Jefferson who once wisely 
said of mob law: “It is more dangerous that 
even a guity person should be punished 
without the forms of law than that he should 
escape.” There is much need for the preach- 
Not that there is any- 
thing particularly sacred or magical around 


ment of this doctrine. 


the term law, but because it comports ex- 
actly with the best that all human govern- 
ments and civilized life afford. 

Passing from a mere academic consider- 
ation of the question, let us see if there is 
any adequate remedy for the existing evil. 

It has already been said that the mob feels 
secure against any punishment being in- 
flicted upon it by the constituted authorities 
for its crime. The history of all trials for 
riot amply justify the making of this state- 
ment. It is apparent, therefore, if punish- 
men is to be visited upon the mob, some 
change in the criminal law and procedure 
will have to be made. 

The 


that every person accused of crime shall 


constitutional provision requiring 
have a speedy trial by a jury of his peers in 
the county where the alleged offense is said 
to have been committed, will, as it appears 
to the writer, have to be amended. This is 
necessary because no jury of the accused’s 
peers, in the county where the alleged of- 
fence is said to have been committed, wil. 
in almost every case, render other than a 
verdict of not guilty. Public opinion de- 
mands such a verdict and the jury responds” 
to that demand, at the sacrifice of both law 
and justice. 

The proposed amendment should m»ke 
mandatory that the piace of trial of the mob 
should be far removed from the place where 
the alleged crime is said to have been com- 
mitted. The purpose of this amendment is 
not to secure a certain conviction of the 
moh, but to obtain a jury of fair, impartial 


and unprejudiced men, who will protect 
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alike the rights of the accused and of the 
State, a thing demonstrably impossible under 
the existing order. The interests of the State 
and the behests of the social order impera- 
tively demand this. 

The trial judge and the prosecuting officer 
should not come from the territory where 
the offense is said to have been committed; 
certainly not if they are elective officers. 
These officers of the court should be named, 
perhaps, by the governor, with or without 
the concurrence of the law department of the 
State. Local sentiment is so strong and so 
indifferent to the impartial administration of 
the law, that some unusual and extraordinary 
plan must be invoked in order to eliminate 
anything like local or political pressure in 
the trial of the mob. 

The venue should be determined by law. 
Possibly affidavits should be submitted by 
the prosecution showing the necessity for 
the change. The right to the change of the 
place of trial should rest with the State. 
In no case should the piace of trial be in 
the county where the offence is said to have 
been committed, nor in an adjoining county. 
The right to a speedy trial should be con- 
tinued and preserved. But neither party 
should be forced, unreasonably, to go to 
trial. 

These regulations should be supplemented 
with others looking to less stringent rules of 
evidence on the part of the State. Whether 
the doctrine of reasonable doubt ought to 
prevail in the trial of the mob, or whether, 
as in civil cases, a preponderance of evidence 


| 


ought to be sufficient to warrant the jury in 
rendering a verdict of guilty, is a question 
which is worthy of careful and thoughtful 
consideration. The purpose should be to 
give the accused a fair hearing certainly, but 
also to make the due administration of jus- 
tice in this extraordinary class of criminal 
cases reasonably certain, never very doubt- 
ful, as now it seems to be. 

In every case of lynching, a money judg- 
ment should go to the legal heirs of the 
victim against the county where the offence 
was committed. The amount of this judg- 
ment should be fixed by law, say at $5,000, 
and should be obtained without much ex- 
pensive litigation. It should be paid out of 
the State Treasury, and the State should be 
reimbursed by the county by taxation of the 
latter. Proof of the lynching should be suf- 
ficient to warrant the court in entering judg- 
ment, the time and place of the same, of 
course, accompanying such proof. 

These suggested changes would, in the 
writer’s opinion, exert a marked influence 
in favor of restraining the intending acts of 
the mob. A few convictions would certainly 
wipe out this stigma on America’s fair name. 
The plan suggested would make convictions 
possible, one of the strongest deterrents to 
the commission of crime. 

The experiences of the past make some 
such change as has been herein indicated 
necessary. The possible dangers of the fu- 
ture make some definite and positive action 
imperative. 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 
Vill. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


T the opening of the century the satis- 
A faction of the nation with the success 
of its arms, and the hopes entertained of the 
union with Ireland, were sadly diminished by 
the condition of the working classes. The 
sudden cessation of the extravagant expen- 
ditures entailed by war without a corres- 
ponding fall in the prices of the necessaries 
of life, spread discontent and disaffection 
among the laboring classes, while the dis- 
banding of soldiers added to the ranks of the 
idle and dangerous element. Addington’s 
government was hopelessly weak, and only 
a leader was needed to reveal the widespread 
disaffection. Out of such conditions arose 
Despard’s crazy attempt to murder the king 
and overthrow the government (28 St. Tr. 
345). Colonel Despard had rendered brave 
and meritorious services in the army, and 
smarting under a bitter grievance arising 
out of his discharge, had embarked upon the 
stormy sea oi poiitics:’ Having been under 
suspicion during the Irish rebellion of 1798, 
he was imprisoned for three years without 
ever being apprised of the charge against 
him. With his mind unbalanced by such 
treatment he had identified himself with a 
band of conspirators, some of whom, at all 
events, were bent upon murder. It may well 
be doubted from the evidence whether he 
was privy to the reckless designs upon the 
king’s life, or the wild attempts testified to 
by spies and informers. The overt acts of 
treason with which he was charged were se- 
duction of soldiers, administration of illegal 
oaths among his followers, and illegal meet- 
ings. It was urged in his defence by Ser- 
geant Best that mere words, however trea- 
sonable, could not be regarded as overt acts, 





if not joined with acts. But Lord Ellenbor- 
ough ruled that if such words were used at 
meetings held for the purpose of forwarding 
treasonable designs, and addressed to others 
to incite them to such acts, such words were 
themselves overt acts. Colonel Despard was 
convicted and executed. 

In Ireland the unsatisfactory conditions 
made themselves manifest in the criminal 
outrages of the Threshers in 1806, and of the 
rival Caravats and Shanavests in 1810. 
These organizations were in no way con- 
nected with religious or political questions; 
they were mere roving bands of discontented 
rioters. The abuses arising out of the mode 
of assessing and levying tithes in Ireland, and 
the failure of the government to give any 
relief, were responsible for the long contin- 
uance of vioience and crime. The govern- 
ment had no remedy beyond trials and execu- 
tions (40 St. Tr. 2; 31 4.0. 413). 

In England the strain of overthrowing 
Napoleon, which had been borne with some 
loss when England monopolized the trade of 
the world, became oppressive when peace re- 
turned and commerce gradually settied into 
its accustomed channels, and the necessities 
of war expenditure ceased to find employ- 
ment for home manufacturers and producers. 
The ensuing commercial and agricultural 
distress was at the bottom of the activities 
of the Luddites from 1811 to 1813. Taking 
its name from a crazy individual named 
Ludd, who at the close of the previous cen- 
tury had in a fit of irritation destroyed a 
couple of stocking looms, it eventually de- 
veloped into an organized conspiracy for the 
destruction of machinery in the midland 
counties, and formed the active principle of 
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violence which pervaded the reform riots of 
1817 and the agrarian outrages of later 
years. The penalty for their favorite out- 
rage was at once raised from transportation 
to death, and the government rigorously 
prosecuted the offenders. But Luddism, put 
down for a time, broke forth with renewed 





LORD 
violence in 1816, increasing the prevalent 
distress which formed the excuse for its re- 
vival, and causing the destruction of much 
property. The government policy had only 
the usual effect of temporarily checking out- 
rages upon persons and property, whilst leav- 
ing the source of disaffection to work with 
more dangerous secrecy. Out of these condi- 








tions gradually arose the organized agitation 
for parliamentary reform. Parliamentary re- 
form had already been discussed at intervals 
in the large cities, but the agitation now ac- 
quired consistency and importance. It was 
no longer a catch-word for the opposition, 


but became a househoid word. Spencean 


ee 


ELLEN BOROUGH. 


and Hampden Ciubs were widely estab- 
lished, the former advocating the partition 
of land and other visionary schemes, and the 
latter having for its principal tenets univer- 
sal suffrage and annual parliaments. Prob- 
ably most of the members of these clubs and 
associations honestly relied upon constitu- 
tional methods; but there were, of course, 
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many who advocated the use of force, and 
as time went on and the government’s policy 
of rigorous repression became more and 
more severe, and the system of spies and in- 
formers became more and more odious, the 
lawless element became stronger, especially 





speaker, the proposed petition was adopted, - 
and the meeting adjourned to December 
second to receive the Regent’s answer. At 
the adjourned meeting, before Hunt’s ar- 
rival—whether by arrangement, ar on the 
spur of the moment, is uncertain—a mob 














THE REGENT, AFTERWARDS GEORGE IV. 


in the provinces, where the members were 
mostly workingmen. 

The first conflict took place in the Spa 
Fields’ riot of December 2, 1816. A mass 
meeting had been called at this place for 
November fifteenth, for the avowed purpose 
of petitioning the Regent. 
at which Henry Hunt 


At this meeting, 
was the leading 


was led by William Watson into the city, 
where they ransacked the gun-shops and 
made a ridiculous demonstration before the 
Tower, but quickly dispersed at sight of a 
small detachment of the garrison. For their 
violence and robbery the minor actors were 
promptly punished, and Watson, Thistle- 
wood, and two others were held, as leaders, 
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for riot. Subsequently the government re- 
solved to change the charge to treason. 
Watson was accordingly placed on trial for 
treason in compassing the king’s death, in 
intending his deposition, in levying war upon 
him, and in forcing him to change his meas- 
ures and counsels (32 St. Tr. 1.). The prose- 
cution was conducted by the law officers, 
Shepherd and Gifford, and the defense by 
Copley and Wetherell. According to the 
the placard calling the second 


[ 


evidence, 





a 


dividuals. They were ill-informed of the ob- 
ject of their meeting; it was not to plunder 
persons suffering in these calamitous times 
in common with others; the day will soon 
arrive when the distress will be relieved. The 
nation’s wrongs must be redressed.” With 
the exception of the vague attempt to seduce 
the Tower garrison there was, however, 
nothing in the facts of the case to warrant 
the charge of treason. The ease with which 
the mob was checked showed that it was des- 


a 
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HENRY HUNT. 


meeting was headed, “England 
every man to do his duty.” 

After stating that the object of the meet- 
ing was to receive the Regent’s answer, it 
went on to call attention to the distress of 
the millions and the luxury of the few. “Ar- 
rogance and folly have brought the nation 
to this. Firmness and integrity can alone 
save the country.” “After the last meeting,” 
continued the notice, “some disorderly peo- 


ple were guilty of attacking property or in- 


expects 


titute of cohesion. Aside from some sus- 
picious papers found on the prisoner, the 
prosecution relied mainly upon the testi- 
mony of an informer named Castle. This 
man was a typical specimen of a class much 
in evidence in the State prosecutions of the 
time. He professed to be a smith, but had 
not worked at that trade for twelve years 
past. He had previously been twice under 
arrest, once for passing forged bank notes, 
and in both cases had turned informer. Ser- 
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geant Copley’s exposé of this prosecuting 
witness told strongly in Watson’s favor, and, 
in spite of Lord Ellenborough’s strong, but 
not conspicuously unfair charge, the pris- 
oner was acquitted. The government did 
not dare to put Castle on the stand again, 
and proceedings against the other prisoners 
were dropped. 

The government could see nothing in the 
ravings of the suffering and half-starved peo- 


public meeting and discussion, with restric- 
tion of the press, and provided for sum- 
mary dealing with conspiracy and sedition of 
all kinds. 

Spies and decoys were the natural allies 
of the government in the execution of these 
remarkable acts. Coercion, not sympathy, 
was the express policy of the government, 
breeding as a natural consequence mutual 
distrust and fatal enmity. The disaffection 


ARTHUR THISTLEWOOD. 


ple but political sedition, and, as theretofore, 
thought of no remedy but repression. The 
The famous Six 
Acts were rushed through Parliament, the 


Regent was panic stricken. 


writ of habeas corpus was suspended, and in- 
dividual liberty was as effectively suppressed 
as it had been in the days of the Stuarts. The 
Six Acts covered the ground with thorough- 
ness. They dealt with the prevention of 
arming and training, with the suppression of 


of the people fermented in secret and inevi- 
tably manifested itself in violence. 

The Nottingham riot of 1817, with its de- 
structive violence and foul murder, was the 
consequence of forcing discontent into law- 
less channels. Though sufficiently formid- 
able in its earlier stages, this conspiracy 
really collapsed before the military force was 
brought to bear upon it. Brandreth and his 
leading associates were at once brought to 
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trial for treason, and as the evidence was 
clear, they were all convicted (32 St. Tr. 
755). Though Brandreth was a daring en- 
thusiast, there was a well-founded suspicion 
that the whole conspiracy had been planned 
and promoted by the government spy, Oli- 
ver. This accusation was made by Sir Sam- 
uel Romilly, among others. 





meeting was held at Birmingham to adopt a 
remonstrance to the Regent. The meeting 
was not interfered with, and passed off 
quietly. At other meetings more or less in- 
flammatory language was used, and after one 
or two trials for sedition the government is- 
sued a proclamation denouncing these meet- 


ings as illegal. Nevertheless, a meeting was 

















J. SCARLETT. 


At the beginning of the year 1819 the gov- 
ernment was so well satisfied with the effect 
of its repressive measures that some of the 
objectionable enactments 

Public meetings were thereby ren- 


most were re- 
pealed. 
dered possible, though still closely restricted. 


In the earty part of the vear a large mass 


called for August sixteenth in St. Peter’s 
Field, Manchester, to elect a legislative at- 
torney and representative for that town. 
From early dawn to past midnight of the ap- 
pointed day numbers of men, estimated at 
sixty thousand, marched in from the sur- 


rounding country. Henry Hunt presided 
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and made the principal speech. In the midst 
of these proceedings the militia appeared 
and attempted to disperse the gathering. A 
riot ensued, in which six persons were killed 
and some seventy others seriously wounded. 
In the violent public excitement which fol- 
lowed, the conduct of the magistrates was 
strongly denounced; it was generally 





Obviously, on this theory, any large public ° 


meeting for the purpose of agitating reform 
of any kind would be an act of high treason. 
3ut the plan to indict for high treason broke 
down—the judges would not have it. Hunt 
and his associates were finally indicted for 
conspiracy to alter the constitution by force 
of arms, and unlawful assembly. They were 














W ILLIAM CUNNINGHAM PLUNKETT. 


thought that they were directly responsible 
for this bloody affray, henceforth known as 
the “Peterloo Massacre.” Hunt and other 
radical leaders were, of course, arrested. 
Lord Eldon was for trying them for treason. 
His construction was that numbers consti- 
tuted force, force terror, and terror illegality. 





tried in March, 1820, before Justice Bayley 
and a special jury. Scarlett conducted the 
prosecution. Hunt defended himself. No 
evidence was allowed concerning the con- 
duct of the authorities and soldiers; the case 
was rigidly confined to the meeting itself. 
Hunt presented over fifty witnesses in his 
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defense, many of them persons of recognized 
standing and influence. They concurred in 
the peaceable conduct of the great mass of 
the people, of their non-resistance to the 
yeomanry, and of the absence of those mis- 
siles which the crown witnesses had said 
were flying about when the militia appeared. 
None of them saw any cause for alarm while 
the meeting was in progress. Justice Bay- 
ley’s able charge was a model of fairness. He 
cited Sergeant Hawkins’ well-known defini- 
tion of an illegal meeting: “A great number 
of people meeting under such circumstances 
as cannot but endanger the public peace and 
raise fears and jealousies among the king’s 
subjects is an unlawful assembly, as no one 
can foresee what may be the event of such an 
3ut mere numbers, he told the 
jury, did not make a meeting illegal; a num- 
ber of persons might meet under such cir- 
cumstances as were not calculated to raise 
terrors, fears or jealousies in the minds of 
the people of the neighborhood. But in an 
assembly so constituted, and met for a per- 


assembly.” 


fectly legal purpose, if any individuals intro- 
duced themselves illegally in order to give to 
the meeting an undue direction, which would 
produce terror, then they would be guilty. 
He was not prepared to say that the appear- 
ance of immediate danger was necessary to 
constitute the offense, and therefore, if, from 
the peaceable demeanor of the people, and 
the presence of women and children, the 
meeting was not calculated to produce a 
feeling of immediate danger, he recom- 
mended that the jury find a special verdict to 
that effect. Notwithstanding this charge the 
jury, after long deliberation, found Hunt and 
three others guilty, as charged. Hunt was 
sentenced to twenty-nine months’ imprison- 
ment. 

One curious incident of this interesting 
trial may be mentioned. In the debates in 
Parliament following the meeting, Scarlett 
had been foremost in denouncing the con- 


duct of the authorities. “What was the un- 


avoidable inference,” he said, “but that opin- 
ions, however absurd or preposterous, were 
to be put down by the bayonet, and that 
ministers intended to act on a system of mili- 
tary coercion?” At the trial, Hunt was much 
incensed when Scarlet quoted from Hunt’s 
prior speeches, not connected with the Man- 
chester meeting. In retaliation he proposed 
to cite Scariett’s speech in Parliament as a 
basis for asking a whether he 
thought such a speech likely to incite vio- 
lence. Justice Bayley admitted his right to 
do so, but requested, as a matter of delicacy, 
that the question be not put. Hunt there- 
upon withdrew it. 


witness 


The Cote street conspiracy of 1820 was a 
more serious affair. It apparently involved 
the murder of the ministers, the seizing of 
the Bank and the Tower, and the setting up 
of a provisional government. But with all 
its horrors, the conspiracy was really con- 
fined to a few ignorant men, and it is by no 
means certain that the plot would have so 
far matured had it not been accelerated by 
government spies. The leading conspirator 
was Thistlewood. After his acquittal along 
with Watson, in 1817, he had sent a challenge 
to Lord Sidmouth, for which he was impris- 
oned a year. Released during the excite- 
ment over the Peterloo Massacre, he fell in, 
according to his own story, with Edwards, 
the government spy, and became a willing 
instrument in the latter’s hands. At ail 
events, Edwards actively participated in the 
plot, and then exposed the result of his ef- 
forts to the government. Thistlewood was 
convicted and executed (33 St. Tr. 681). 

Meanwhile, the government prosecutions 
in Scotland and Ireland had, as usual, sur- 
passed those at home. In _ Scotland, 


M’Laren, a weaver, and Baird, a grocer, were 
tried in Edinburgh, in 1817, for sedition. 
The weaver had made an intemperate speech 
in advocacy of parliamentary reform, which 
the grocer had been concerned in printing. 
Although it was shown that petitions ex- 











ViIM 


The Judicial History of Individual Liberty. 


537 





pressed in language at least strong had been 
received by Parliament, the defendants were 
convicted (33 St. Tr. 1). The same fate al- 
most befell Neil Douglas, a Universalist 
preacher, who sought to enliven his pul- 
pit deliverances with political exhortations. 
Spies who had been sent to observe him re- 
ported that he had drawn a seditious parallel 


| 
| 


| 
| 
| 


St. Tr. to1). Three years later Hardie and 
others were convicted of treason by a violent 
stretch of the law of treason (1 St. Tr., N. S. 
609). In all these cases the defense was ably 
conducted by Francis Jeffrey. 

The notorious “Bottle Conspiracy” of 
1822 illustrated the condition of affairs in 
Ireland (1 St. Tr. N. S.).. The expectations 





LORD WELLESLEY. 


between the afflicted king and Nebuchad- 
nezzar, King of Babyion, and between the 
prince regent and King Belshazzar. It was 
made plain by the evidence that the crown 
witnesses had failed to comprehend the 
strong dialect and fervid delivery of the ec- 
centric preacher, and he was acquitted (33 


which had been aroused by the appointment 
in 1821 of Wellesley and Plunkett—both ad- 
vocates of Catholic emancipation—were not 
realized. Irritation between Catholics and 
Protestants broke out anew, which, amid the 
prevailing distress and starvation, soon led 


to turbulence. It was while this feeling pre- 
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vailed that Lord Wellesley announced that 
he would prohibit by military force the usual 
decoration on November fourth by the 
Societies of William’s statue in 
Dublin. This action naturally aroused the 
anger of the Orangemen. When, therefore, 
shortly afterwards, Lord Wellesley attended 
the theatre in state, the Orange fanatics were 
on hand in force to hoot his lordship. Dur- 
ing the disturbance thereby created a bottle 
was thrown on the stage, and part of a child’s 
rattle, pitched from the gallery, struck near 
the vice-regal box. The rioters were turned 
out, and Forbes and other ringleaders were 
arrested. That the hooting was preconcerted 
was plain, and if Forbes and his companions 


Orange 


had been punished as common rioters the af- 
fair would have ended at once. But Welles- 
ley and Piunkett persuaded themselves of the 





advisability of filing a criminal information 
against Forbes and ten other members of 
the Orange lodges who had taken a promi- 
nent part in the disturbance, not only for riot 
and for intent to injure the lord-lieutenant, 
but for a preconcerted criminal conspiracy to 
effect such purposes—and this, too, after the 
grand jury had refused to find an indictment. 
The trial of the information was a ridiculous 
fizzle, utterly unworthy of the ability dis- 
The testimony 
witness 


played in the prosecution. 
of a customs clerk and of another 
who was an applicant for government pa- 
tronage, on which the prosecution relied to 


prove the intent to inflict personal injury, ut- 


terly failed, and the remainder of the evi- 
dence was equally trivial and improbable. 
The jury disagreed and the prosecution was 
finally dropped. 





SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


IV. 


The Construction, Sale and Exportation by Neutral States and Individuals of War 
Ships, Submarine Boats, and Other Vessels Adapted to Warlike 
Use and Intended for Belligerent Service. 


By Amos S. HERsHEY, 
Associate Professor of European History and Politics, Indiana University. 


[ a previous paper * reference was made to 

the fact that “the only serious charges of 
a violation of neutral duties on the part of a 
great European Power lie against Germany, 
viz., the failure of the German Government 
to prevent the saie to Russia of several trans- 
atlantic steamers belonging to its auxiliary 
navy, and the exportation of a number of 
torpedo boats to Russian territory.” “These 
transactions,” it was said, “raise some very 
difficult and delicate questions which are in- 
separably connected with a great historical 
controversy.” These we shall now proceed 
to consider. 


*See THE GREEN Bac for July, 1g04. 





The charge has been freely circulated in 
the newspapers, and has even been made on 
the floor of the German Reichstag? that the 
Russian Government has purchased several! 
vessels (notably, the Fist Bismarch of the 
Hamburg-American Line), belonging to a 
great German transatiantic line, whose ves- 
sels are auxiliary cruisers of the German 
navy. In reply to the strictures of Herr 

*By Herr Bebel, the famous leader of the So- 
cialists. See N. Y. Times for Apr. 15, 1904. For 
other reported sales see, e.g.. London Times 
(weekly ed.) for Apr. 15th and May 13th, and N. 
Y. Times for May 11th. It was also reported that 
Japan had bought eight steamers belonging to 
the North German Lloyd Co., but this report has 
been officially denied by the Japanese Govern- 
ment. 
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Bebel, who maintained that “such sales ac- 
complish indirectly the reinforcement of the 
Russian navy,” Chancellor von Biilow is re- 
ported to have defended them on the ground 
that, “according to the principtes of Inter- 
national Law hitherto prevailing, the sale of 
the vessels of a private firm to a fereign 
State was admissable.” “At any rate,” he de- 
clared, “the question was a doubtful one.” 
He admitted that “the principle of neutrality 
forbids a neutral State from giving direct 
or indirect support to either belligerent 
through furnishing ships for war transporta- 
tion purposes.” However, “in the case of 
the Russian transports, it was not to a State, 
but to private firms that the vessels were 
sold. There could not be any question of 
taking sides against Japan, since she also had 
iull liberty to buy vessels from Germany.” ? 

It has also been charged on the floor ot 
the German Reichstag,? as weil as in the 
newspapers, that the German Government 
has permitted the exportation. of a number 
of torpedo boats and destroyers for the use 
of the Russian navy. It is charged that, for 
the purpose of disguising these transactions, 
“the several parts of the vessels are being ex- 
ported as half-finished manufactures and put 
together in Libau, Russia,” whither, it is re- 
ported, a large number of German workmen 
have been sent. It is also asserted that these 
submarine boats were originally built for the 
German Government which refused to take 
them because the terms of the contract (1. ¢.. 
the stipulations as to time limit), under 
which they were buiit had not been strictly 
observed. 

It appears, however, that Germany is not 
the only country in which Russian agents 
have been busy in making and soliciting con- 
tracts for the purchase or construction of 
vessels for the Russian navy or for the use of 


‘For reports of these somewhat puzzling utter- 
ances, see N. Y. Times and Chicago Tribune for 
Apr. 15, 1904. 

*By Herr Bernstein. the anti-Bebel Socialistic 
leader. See, e.g., N. Y. Times for May 5th, and 
editorials in N. Y. Tribune for May 14th and Hart- 
ford Courant for May 5th. 





Russia in the present war, but that Russian 
agents have also been busy in other coun- 
tries, and that the Japanese have also been 
active in a similar direction. Germany ap- 
pears, however, to be the only State in which 
such acts have been defended, if not encour- 
aged, by the official or responsible head of 
the Government. 

It is reported that Russia has ordered five 
armored cruisers to be built at Trieste.’ 
where Japan was said to be busy negiotiating 
for the purchase of a number of vessels at an 
earlier period* of the war. Russia is also 
said to have purchased a number of fast 
cargo vessels in England. These, it is sup- 
posed, are to be altered so as to enable them 
to be used as transports.’ It is also stated 
that several new battleships had been or- 
dered by Japan in England prior to the be- 
ginning of the war, and that these are now 
being built.© The Russian and Japanese 
Governments are said to be competing 
sharply for the purchase of transports in 
Hiolland and Belgium,’ and we have heard 
repeated rumors to the effect that agents of 
both the Russian and Japanese Governments 
have been negotiating for the purchase of 
cruisers of several South American States, 
more particularly with the Government of 
the Argentine Republic.* It has also been 
vaguely rumored that Turkey has been pur- 
chasing ships on Russia’s account.® 

Nor is this all. It has even been asserted 
that Japanese (and possibly also Russian) 
agents have been at work in the United 
States. It is reported that a contract has 
been awarded the Newport News Shipbuild- 
ing Company of Newport News, Va., for the 

°Chicago Tribune for June 1, 1904. This report 
has since been contradicted by the Vienna cor- 
respondent of the London Times. 

‘Ibid. for Apr. 14, 1904. 

°N. Y. Times for May 28, 1904. 

SChicago Record-Herald for Apr. 10, 1904. 

"N. Y. Times for May 25, 1904. 

SSee especially H. W. Wilson in London and 
N. Y. Times for May 26, 1904. It has recently 
(June 20th) been reported that the negotiations 


with Argentina have failed. 
°"N. Y. Times for June 13, 1904. 
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construction of four Lake submarine ‘boats 
destined for service in the Japanese Navy in 
the present war.’ <A _ stockholder of the 
Lake Submarine Torpedo Boat Company of 
Bridgeport, Conn., is reported to have 
stated, in April, that negotiations had been 
practically completed for the sale of the sub- 
marine topedo boat Protector to represen- 
tatives of the Japanese Government, the 
Japanese agent having outbid the agent of 
the Government.? This torpedo 
boat is since supposed to have been shipped 
as cargo on board the Norwegian steamer 
Fortuna, bound nominally for Cork, but 
really for Japan;* and a Russian newspaper 
(the Novoe Vremya) has expressed the hope 
that the United States Government will 
make a detailed explanation of why the boat 
was allowed to leave the territory of the 
United States.*. 

These reports may be more or less want- 
ing in accuracy and authenticity, but, assum- 
ing that they are substantially correct, they 


Russian 


may serve to give a foreground of life to our 
whether the construction, 
sale, and exportation on the part of neutral 
States and individuals, of warships, torpedo 
boats, and other vessels adapted to warlike 


discussion as to 


use and intended for belligerent service con- 
stitute a violation of neutral obligations, and 
to what extent or under what circumstances 
a neutral State can be held responsible for 
such violation. 

It, of course, goes without saying, that the 
direct sale of a war vessel by a neutral State 
to either belligerent would be a gross breach 
of neutrality, for which ample redress or 
reparation by the injured State ought at once 
to be demanded, and, if necessary, exacted. 

*'N. Y. Times for May 11. 1904. 

*Chicago Reoord-Herald for Apr. 28, 1904. An- 
other stockholder has recently (June 15th) 
claimed that the Protector was sold to Russia. 

‘N. Y. Sun for June to and 14, 1904. The Pro- 
tector appears finally to have turned up in Kron- 
stadt, Russia. See N. Y. Times for July 8, 1904. 


Several other lake sub-marine boats are since re- 
ported to have left the United States for Russia. 
‘Chicago Tribune for June 12, 


1904. 


Since the settlement of the famous “Ala- 
bama Case” by the Treaty of Washington in 
1871, and the Geneva Award of 1872, there 
can scarcely be any more room for doubt 
but that the fitting out and departure from, 
as well as the arming and equipping® in, a 
neutraf port of a vessel intended for the use 
of either belligerent is a serious violation of 
neutrality, if knowingly permitted by a neu- 
tral government. The First Rule of the 
Treaty of Washington declares that “a neu- 
tral State is bound to use due diligence to 
prevent the fitting out, arming, or equipping 
within its jurisdiction of any vessel which it 
has reasonable ground to believe is intended 
to cruise or to carry on war against a Power 
with which it is at peace, and aiso like dili- 
gence to prevent the departure from its jur- 
isdiction of any vessel intended to cruise or 
carry on war as above, such vessel having 
been specially adapted, in whole or in part, 
within such jurisdiction to warlike use.” ® 

Although the principles incorporated into 
this rule have not won the unreserved ap- 
proval of all English publicists,* and have 


'The arming and equipping of such a vessel, 
as also the augmentation of the force of a war 
vessel in a neutral port, had been prohibited by 
International Law, as well as the British and 
American Neutrality Acts, many years before. 
°For the Three Rules of the Treaty of Wash- 
ington, see, ¢e.g., Wharton’s Dig. III., p. 630. 


e.g., Hall (§225 and notes) and Lawrence 
($§262 and 263). Hall, although he insists that 
this is not the law, was of the opinion that such a 
usage is in course of growth. He seems more- 
over to have looked upon such a rule or usage 
as healthy and desirable, if not based upon the 
doctrine of intent in place of which he suggests 
the alternative principle of the character of the 
vessel. Lawrence thinks “the question is still far 
from settlement.” He says that “the old prin 
ciples have been thoroughly discredited and the 
maritime Powers have come to no agreement 
upon new ones.” That the First Rule cf the 
Treaty of Washington is probably a rule of In- 
ternational Law is admitted by Walker (Manual, 
§65) “provided a fair interpretation be accorded 
to the phrase ‘due diligence.’ ” “The general 
consensus of opinions of publicists, with some 
dissent in England, is that they (the Three Rules 
of the Treaty of Washington) are a correct state- 
ment of existing International Law.” Foster, 
American Diplomacy, p. 429. 
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not been formally accepted by the Powers,’ 
they may now be regarded as forming an 
integral and important part of the correct 
practice of International Law. They have, 
generaliy speaking, found favor in the eyes 
of continental jurists,? and they were 
adopted, although in somewhat altered lan- 
guage, by the Institute of International Law 
in 1875.* They have long since been incor- 
porated in the Neutrality and Foreign En- 
listment Acts of the United States and Great 
Britain,* and the British Foreign Enlistment 


*The United States and Great Britain agreed, 
according to the terms of the Treaty of Washing- 
ton, to abide by these rules in their future rela- 
tions with each other, and to invite other mari- 
time Powers to accede to them, but this has never 
been done. The failure to invite or secure the 
adhesion of the maritime Powers does not, how- 
ever, destroy their validity or impair the value 
and importance of the decision of the Geneva 
Board of Arbitration as a precedent. Additions 
to International Law are usually the result of a 
natural growth rather than of formal legislation, 
and if all such additions had to wait for the formal 
sanction of the Powers, there would be, com- 
paratively speaking, little growth or progress. 
If the decisions of national prize courts constitute 
an important source of International Law, how 
much greater should be the value of the decisions 
of International Courts of Arbitration as prece- 
dents. 

Although the value and importance of the deci- 
sion of the Geneva Board of Arbitration as a 
precedent can scarcely be called into question, 
there is still some difference of opinion in regard 
to the correct meaning of the phrase “due dili- 
gence”; there are serious objections to the Am- 
erican doctrine of intent; and all of the decisions 
of the Geneva arbitrators (or rather the reason- 
ing on which some of these decisions was based) 
have not been fully accepted on all sides. 


* See, e.g., Calvo in Revue de Droit International, 
VL., pp. 453 ff; Bluntschli in the same review, II.. 
pp. 452 ff; Calvo, Le Droit Int. [V., $2,623; Blunt- 
toine’s trans.) III., $1,555; Rivier, II., §68, pp. 405 
ff. 


‘ Tableau Generale de l'Institut, pp. 161-63. Cf. An- 
nuaire for 1877, p. 139. 


*The United States Neutrality Acts of 1794 and 
1818 and the British Foreign Enlistment Acts of 
1819 and 1870. The British Act of 1819. like the 
United States Act of 1794 and 1818, prohibited the 
fitting out, as well as the arming, of any vessel 
with intent, efc.; but the administrative and pre- 
ventative powers (viz., those requiring bond and 
authorizing detention for probable cause) of the 
tenth and eleventh sections of the United States 
Act of 1818 were omitted in the British Act of 
1819. The evidence required in order to con- 





Act of 1870, which has been pronounced by a 
teading authority to be “perhaps the best 
and fairest, expression of the modern rule 
anywhere to be found in public law,” *® goes 
at least one step farther than our own Neu- 
trality Act and the Treaty of Washington. 
It prohibits not only the commissioning, 
equipping, and dispatching, but also the 
building or construction, of “any ship with 
intent or knowledge or having reasonable 
cause to believe that the same shall or wiil 
be employed in the military or naval service 
of any foreign State at war with any friendly 
State.” ° 

True it is that there is a long line of Amer- 
ican jurists and statesmen who have held, in 
the language of Judge Story,’ that “there is 


vict under the British Act of 1819 had to be 
sufficient to satisfy a jury of the probable viola- 
tion of the provisions of the statute, and such 
evidence was, of course, extremely difficult to 
obtain. The defects in the British Act of 1819, 
were probably due to lack of effective procedure 
or a want of proper administrative machinery 
rather than to any: lack of good intention on the 
part of the legislature. To those administrative 
defects there was added a certain inertness <r 
indifference in the execution of the law, if not of 
positive sympathy with the Southern Confederacy, 
on the part of the governing classes of England 
which lamed the energies of the British Govern- 
ment and caused its failure to strictly observe its 
obligations of neutrality during our Civil War. 

°Snow’s Cases, p. 438, Cf. Scott’s edition, p. 720. 
° §8 of the British Foreign Enlistment Act of 1870. 
See 33 and 34 Vict. 90. For a convenient abri“g- 
ment of the British and American Neutrality 
Acts, see Scott's edition of Snow’s Cases, pp. 
692-95. 

*In the Santissimna Trinidad, U. S. Supreme 
Court, 1827, 7 Wheat. 283. For a digest of lead- 
ing American cases involving a breach of our 
neutrality laws, see Dana’s Wheaton, note 215, pp. 
543-557. For opinions of American statesmen 
and judges, see Wharton’s Dig. III., §§$393 and 
306. See especially the opinions of Sec. Clay and 
those of Judges Betts and Nelson in the case of 
the Meteor. Sec. Clay was of the opinion that “if 
the neutral show no partiauty; if he is as ready 
to sell to one belligerent as the other; and if he 
take, himself, no nart in the war, he cannot be 
justly accused of any violation of his neutral obli- 
gations.” But then Mr. Clay does not seem to 
have been absolutely sure that it was a violation 
of neutrality for the head of a State to sell. to a 
belligerent, ships of war completely equipped and 
armed for battle. Mr. Clay, Sec’y of State to Mr. 
Tacon, Wharton’s Dig. III., p. 521. 
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nothing in our laws, or in the law of nations, 
that forbids our citizens from sending armed 
vessels, as well as munitions of war, to for- 
eign ports for sale. It is a commercial ad- 
venture which no nation is bound to prohibit. 
and which only exposes the persons engaged 
in it to the penalty of confiscation.” The 
American view that vessels built or sent out 
with the animus vivendi are mere contraband 
but that vessels fitted out 
or dispatched the animus — belli- 
effect a proximate 
hostile expedition which it is the duty of the 


of war, any 
with 


gerandi constitute in 


neutral government to prevent, if possible, 
by the use of a reasonable diligence is one 
which was long insisted upon, especially by 
American statesmen, judges, and publicists. 
and which still holds a place in some impor- 
tant works on International Law.’ But this 
view can scarcely be maintained any ionger 
in the face of the First Rule of the Treaty 
of Washington, and of the increasingly sen- 
sitive and ever-growing sense of neutral obli- 
As 
one of our best American authorities, the 
late lamented Dr. Freeman Snow, has well 
said: “In considering this question, it should 
be remembered that, by the introduction oi 


gations on the part of modern nations. 


steam as the motive power of ships, and of 
iron and steel as the material of their con- 
struction, the conditions of maritime war- 
fare have been very radically changed. What 
might have been a reasonable rule as ap- 
plied in the time of sailing ships, might now, 
in the age of swift ironclads, be intolerably 
oppressive. In the cases of the Santissima 
Trindad, U. S. v. Quincy, and the Meteor, 
the courts were dealing with small sailing 
vessels, which had been converted into pri- 
vateers, the possession of which by one or 
the other belligerent made very little differ- 


* The best and most authoratative statement of 
this view is by Dana. See Dana’s Wheaton, note 


215. p. 563. A recent defence of this view may be 
found in Taylor. /nternational Law, V., 


e. 2 


of the struggie: 
whereas, the possession of an ironclad ship 
might well turn the scale one way or th 
other, as indeed it did in the war betwee: 
1880-1881. 
power of inflicting injury upon one of the 
belligerents, it is fair to say, ought not to ! 

permitted to neutral citizens, and the neutra’ 


ence in the general result 


Chili and Peru, in This great 


nation is alone in a position to restrain them. 

“In view of these facts, it is helieved that 
the doctrine set up by the United States 
Neutrality Act and by the Federal Courts. 
that the ‘intent’ of the owner or shipbuilder 
is the criterion by which his guilt or inno- 
cence is to be judged, is wholly inadequate: 
it would not for a moment stand the test oi 
the rule of ‘due diligence,’ as applied by th« 
Geneva tribunal.” * 


*Snow’s Cases, note on “The Three Rules vi 
the Treaty of Washington” on pp. 437-38. This 
note has been reproduced, with the addition of : 
few references, in the recent enlargment and re 
vision of Dr. Snow’s work, entitled “Scott's 
Cases,” p. 720. The value to the student of th’s 
otherwise excellent work is greatly impaired b 
the fact that it is impossible to distinguish 1 
respect to the notes between the contributions 
of Dr. Snow and those of Dr. Scott except by « 
comparison of the two texts. We trust that this 
fault may be corrected in a subsequent edition. 

The American doctrine of intent has also been 
justly and severely criticised by a number of Eng- 
lish writers. Walker (The Science, etc., p. 500) 
points out that it “leaves open to fraud a wide 
and open door. Who may know the intent of 
crafty and secret mind? A thousand tricks and 
devices may be employed to disarm suspicion. 
An unarmed vessel may be dispatched from a neu- 
tral port, arms and men from another, and the 
intent with which these elements were prepared 
and gathered together may only become apparent 
on their combination at some spot far beyond 
the bounds of the neutral jurisdiction.” Law- 
rence (p. 548) says, “nothing is more difficult to 
prove than intentions. They have frequently iv 
be inferred from actions of an ambiguous charac- 
ter. Moreover, the two intents—that of selling 
and that of making war—may co-exist in the same 
mind.” Bernard (Neutrality, p. 389) declares, “In 
international wrongs the intent is not the 
thing chiefly or mainly regarded; and in interna- 
tional wrongs of this particular class the only 
intent and the only inadvertance which are really 
material are, first, that hostility in the persons 
who constitute or direct the expedition which 
makes it noxious instead of harmless; and second- 
ly. that connivance or negligence on the part of 
the neutral Government which makes the nation 
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In view of the unsatisfactory and inade- 
quate character of the older body of doctrine, 
would it not be well to take a step or two 
even beyond the First Rule of the Treaty ut 
Washington and broadly assert that a neu- 
tral State is bound to use due diligence (i.c., 
a kind and degree of diligence reasonably 
sufficient under the circumstances),’ to pre- 


responsible for the noxious enterprise.” Dana 
(cited above), the leading champion of the doctrine 
of intent, admits that “the act is open to great 
suspicions and abuse, and the line may often be 
scarcely traceable.” Hall (p. 619, note) remarks 
upon this passage, “It is eminently inadvisable in 
matter which may lead to international contro- 
versy to adopt as the test of the character of an 
action anything so indeterminable as to be ‘often 
scarcely traceable.’ No intent other than that 
which is inferred from acts of a broadly marked 
character can be safely so used.” Cf. Lawrence, 
p. 548. 

The complexity which surrounds this doctrine 
of intent and the fine distinctions to which it 
may lead in practice may be seen by consulting 
the case of the U. S. v. Quincy (Supreme Court 
of the U. S., 1832, 6 Peters, 445). In that case 
a distinction was made between a fixed and pres- 
ent intent on the one hand and a conditional or 
contingent intent on the other. It was held that 
if the intent was to send the vessel in question to 
the West Indies in search of funds with which 
to complete her armament, with no present or 
fixed intention of preying upon the commerce of 
a friendly State, but with a mere conditional or 
contingent intent or wish to fit her out after her 
arrival there, it was not an illegal transaction. 
On the other hand the older English doctrine to 
the effect that a ship adapted for war is a mere 
article of contraband unless she left the neutral 
port in a condition capable of committing hosti- 
lities the moment she entered upon her voyage 
was wholly unsatisfactory and absurdly inade- 
quate. This view presupposed innocence on the 
part of the owner or shipbuilder unless she was 
at least partly armed and equipped in the neutral 
port. This was in substance the doctrine laid 
down in 1863 in the case of the Alexandra (Att. 
Gen. v. Sillem, Hurlstone and Coltman, 2 Excheq. 
Rep. 11, 431) by Chief Baron Pollock and Baron 
Bramwell. On the Alexandria. see specially Ber- 
nard, Neutrality, pp. 353-54 and note, and Walker. 
The Science, p. 499. 

*There has been considerable controversy as to 
the true meaning of the phrase “due diligence.” 
The American contention at Geneva was that it 
meant diligence “commensurate with the emer- 
gency or with the magnitude of the results of 
negligence.” The British case set forth that 
“due diligence on the part of the sovereign Gov- 
ernment signifies that measure of care w hich the 
Government is under an obligation to use for a 
given purpose. This measure, when it has not 
been defined by international usage or agree- 


vent not only the fitting out, 
equipping, and departure of anv vessel in* 
tended for the use of either belligerent, but 


also the construction, sale and exportation 


arming or 


ment, is to be deducted from the nature of the 
obligation itself, and from the considerations of 
justice, equity, and general exvediency on which 
the law of nations is founded.” Anything more 
vague and unsatisfactory that this definition can 
scarcely be imagined. The Geneva arbitrators 
adopted in substance the American definition, 
although couched in somewhat different language. 
They held that due diligence should be “in exact 
proportion to the risks to which either of the 
belligerents may be exposed from a failure to ful- 
fil the obligations of neutrality on their part.” 
This definition has been criticised (e. g., by Law- 
rence, pp. 538-39) on the ground that it accepts 
the principle of a “changing standard” of neutral 
obligations, and “imposes different degrees of re- 
sponsibility upon different neutrals in the same 
war, and thus destroys that impartiality which is 
the essence of neutral duty.” But it is doubtful 
whether any definition which has been or which 
might be framed would be wholly free from diff- 
culty or to which serious objection might not be 
made. Lawrence suggests (p. 540) that “the 
kind and amount of diligence w hich a strong and 
careful Government would use to put down 
smuggling ought to be used by neutral States to 
fulfil the obligations of their neutrality.”” This sug- 
gestion would certainly seem to furnish a good 
practical working rule or standard of neutral obli- 
gations, but it may be doubted whether even this 
would give us the precise and absolute standard 
which Lawrence seems to be in search of. Cer- 
tainly some account should also be taken of the 
“emergency” and of the “risks” or “magnitude of 
the results of negligence.” For example, the 
same degree or amount of diligence would 
scarcely be required in the case of a small sub- 
marine boat as in the case of a large war ship 
or of a number. of these. For a severe criticism 
of the definition of “due diligence” adopted by a 
majority of the arbitrators. see an article by 
Rolin Jequemyns in the Revue de Troit Int. VL., 
pp. 567 ff.. For citations from the opinions of 
the Geneva arbitrators, see Wharton’s Dig. III 
4o2a and Moore's History of Arbitration, IV., c. 
68. For a full and complete history of the “Ala- 
bama Case” and the Geneva Award, U. S. Diplo- 
matic Correspondence for the years 1863-1871; 
Papers relating to the Treaty of Washington; 
Case of Great Britain with Appendix; Claims cf 
the U. S.; Case of the U.S. For a good abridge- 
ment of the proceedings of the Geneva Board, 
see Moore on Arbitration, I., c. 14. For a good 
short history of the “Alabama Case,” see Walker, 
Science of International Law, pp. 458-502. For 
an excellent summary of the controversy from 
the British point of view, see Bernard’s Historical 
Account of the Neutrality of Great Britain during 
the American Civil War. For a summary of the 
controversy from the American point of view, see 
Cushing’s Treaty of Washington. 
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of any war ship whatsoever for or to anv 
other than a bona fide neutral purchaser? 
Nay, would it not be well to go still farther 
and insist that a neutral State is bound to use 
due diligence to prevent the construction 
for, or sale to, a belligerent purchaser, or the 
exportation to a belligerent destination,’ of 
any vessel which is adapted or readily con- 
vertible to warlike use? It will be said that 
this is an invasion of the commercial rights 
of neutral individuals who depend upon ship- 
building for a livelihood or for profit, and 
that it imposes onerous and difficult burdens 
upon neutral States. Besides, “if a distinc- 
tion is to be made between vessels service- 
able for warlike use and other vessels, where. 
it may be asked, are we to fix the line?? It 
is very doubtful whether our shipbuilding in- 
terests * would greatly suffeer by an adoption 
of these principles; but, even supposing that 
this were the case, have communities or na- 
tions ever hesitated to sacrifice the vested 
rights or commercial interests of certain in- 
dividuals, or even classes, to the general wel- 
fare of society as a whole? If they have not 


*In case the destination were nominally neutral, 
but really belligerent, the doctrine of “continu- 
ous voyage” might be made to apply. 


* Bernard, op. cit., p. 395. 


* As stated in the text, it is very doubtful wheth- 
er these interests would suffer to any considerabie 
extent. Even under the interpretation given to 
our present law, it is rather difficult to imagine 
a case where such a vessel might be so disposed 
of (if sold to a belligerent purchaser or dis- 
patched to a belligerent destination) as to free 
the neutral trader or builder from all taint of 
suspicion of being engaged in an illegal venture 
or an unlawful transaction (see, e.g.. the cases of 
the Meteor and the U. S. v. Quincy, cited above). 
In practice it is very difficult to distinguish be- 
tween a belligerent and a commercial intent. It 
only opens the door to fraud. There is no at- 
tempt at such a distinction in the case of contra- 
band of war where the character of the articles or 
the belligerent destination furnishes the essential 
justification of capture. The main difference be- 
tween the two cases would be that in the case oi 
contraband the right of capture belongs to the 
belligerent; in that of vessels adapted to warlike 
use and intended for a belligerent destination, the 
duty of prevention would rest on the neutral, as it 
indeed already does to a very considerable extent. 








hesitated to exact these sacrifices in the in- 
terest of particular communities or nations, 
how much less hesitation should there be 
when the welfare of humanity at large or the 
collective interests of civilization are at 
stake! But, it may be asked, should we not 
go still one step farther, and, as has fre- 
quently been suggested, prohibit all trade in 
arms and ammunition or implements of war- 
fare between belligerents and neutrals? To 
this piece of apparently unanswerable logic 
we may reply that to compel neutral States 
to assume such responsibilities would indeed 
involve the imposition of such burdens that 
they might in some cases prefer the status of 
belligerency to that of neutrality. In fram- 
ing rules of International Law we must be 
careful never to exceed the limits of the prac- 
tical, and we must avoid the mistake into 
which our Legislatures so often fall of fram- 
ing rules which are to difficult or which are 
impossible to enforce. 

Would the prohibition of the construction 
for, or sale to, a belligerent purchaser, or the 
exportation to a belligerent destination of al 
vessels adapted or readily convertible to war- 
like use be impossible of execution or too 
difficult to enforce? Some at least of our 
modern States have already burdened them- 
selves with considerable responsibility in this 
direction. According to our own Neutrality 
Law, such a vessel might indeed be built and 
sold as an article of commerce, but it could 
not be suffered to depart from any of our 
ports if intended for the use of either belli- 
gerent. In England, since the enactment of 
the British Foreign Enlistment Act of 1870, 
such a vessel could not even be built or con- 
tracted for. Aecording to the older statutes, 
the Alabama might have been built and sold 
as an article of commerce, if she had not been 
directly intended for the service of the Con- 
federacy. But, as an able writer has well 
said: “It is clear that proof of an intention 
hostile in fact, or constructively hostile, in 
the builder of a ship or his workmen, or in 
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the maker or purveyor of guns or ammuni- 
tion, has really little or nothing to do with 
the question whether the belligerent nation 
has sustained injury from the neutral. To 
the United States it was of no consequence 
at all what were the intentions of Laird or 
Miller, or their riggers or ship carpenters, 
or whether these persons, or any of them. 
were animated by partiality to the Confeder- 
ates, or were merely working, in the exer- 
cise of their respective trades, for what they 
could get. What was of consequence to the 
United States was the intention with which 
the vessels were dispatched from England 
by those who had at that time the real con- 
trol of them. . . . Nor did it matter to the 
United States whether the vessels were pur- 
chased ready-made or were built to or- 
der. . . . In a word, as between nations, 
the intent which impresses on an armed ship 
dispatched from a neutral port the character 
of a hostile expedition is the intent which 
governs the dispatch of the ship, not the in- 
tent which presided over its preparation.”* 

In respect to the difficulty of distinguish- 
ing between vessels serviceable for warlike 
use and other vessels, it must be admitted 
that this is a real and serious difficulty; but 
it is one which might, we think, be overcome 
by the exercise of proper care and exertion 
on the part of the neutral government. ? 

* Bernard, op. cit., pp. 196-97. This argument was 
used by Bernard against the American claims, 
but it merely proves the inconsistency or inade- 
quacy of the American doctrine of intent. This 
doctrine is now mainly open to criticism because 
it does not go far enough. It is too narrow and 
restricted in its scope. By prohibiting the com- 
mercial as well as the belligerent intent, much of 
the difficulty and doubt to which it has given rise 
vanishes. 

* This is a question for experts. Hall (p. 620) 
says: “Experts are perfectly able to distinguish 
vessels built primarily for warlike use: there 
would therefore be little practical difficulty in 
preventing their exit from neutral ports, and 
there is no reason for relieving a neutral Gov- 
ernment from a duty which it can easily perform. 
But it is otherwise with many vessels primarily 
fitted for commerce.” Hall calls especial atten 
tion to the fact that “mail steamers of large size 


are fitted by their strength and build to receive, 
without much special adaptation, one or two guns 








There can be little question (provided the 
facts have been stated correctly) but that 
the German Government has been guilty of 
a violation of neutrality, especially in the 
matter of the torpedo boats. The fact that 
these were not fully completed in neutral 
territory, but were exporter in ports to Rus- 
sia, ought not to free the German Govern- 
ment from responsibility (provided it had 
knowledge) any more than the fact that the 
Alabama received her armament in Portu- 
guese waters absolved the English Govern- 
ment during our Civil‘War. Besides, both 
the First and the Second Rules of the Treaty 
of Washington seem expressly to cover this 
case. The fact is, that any kind of a modern 
war vessel is a weapon with such tremendous 
possibilities of destruction that it approxi- 
mates to a hostile expedition, and that the 
exportation of such vessels, in whole or in 
part, for the use of a belligerent from a neu- 
tral port amounts in effect to the use of neu- 
tral territory as a base of military operations, 
or the origination of a proximate act of war 
on neutral soil—acts which are clearly for- 
bidden by International Law.* 

In respect to the sale of the German trans- 
atlantic steamers, there is, perhaps, more 
of sufficient calibre to render the ships carrying 
them dangerous cruisers against merchantmen.” 
He remarks that these vessels “melt insensiblv 
into other types.” and he thinks that “it would be 
impossible to lay down a rule under which they 
could be prevented from being sold to a belli- 
gerent and transformed into constituent parts 
of an expedition immediately outside neutral 
waters without paralysing the whole ship-building 
and ship-selling trade of the neutral country.” 
Part of this argument has been dealt with above. 
Hall certainly exaggerates the injury to ship- 
builders. We would not presume to say to what 
extent experts can distinguish between the dif- 
ferent classes of vessels. In order to secure a 
proper enforcement of the law. guarantees or 
bonds might be exacted from ship-builders and 
ship-traders, such, ¢.g., as are required by the 
terms of our own Neutrality Act. The burden of 
proof should be thrown upon the ship-builder as 
is done by the British Act of 1870. He is liable 
if he has “reasonable cause to believe. etc.” See 
above. 

3“No proximate acts of war are in any man- 


ner to originate on neutral ground.” Sir W. 
Scott in the “Tze Gebroeders,” 3 C. Rob. 164. 
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room for doubt. The sale of merchant ves- 
sels by neutral individuals to belligerents has 
generally been upheld in spite of their adapt- 
ability to warlike purposes,’ although the 
original arming and equipping, as_ well 
as the augmentation of the force of 
such vesseis after having been armed and 
equipped in a neutral port, has generally 
been deemed unlawful. The fact, however, 
that these vessels are alleged to have been 
auxiliary cruisers of the German Navy would 
seem to put a different face on the matter. 
In view of the close and intimate relations 
which must subsist between these companies 
and the German Government, the sale and 
exportation of such vesseis would seem to be 
impossible without the consent or conniv- 
ance of the German Government; and it can 
hardly be contended that such consent or 
connivance could be given without a serious 
breach of neutral obligation. 

In any case, the reported contention of 
Chancellor von Bulow to the effect that the 
sale of the vessels of a private firm to a for- 
eign State or to a private firm is admissible 
cannot be maintained if it is meant that the 
neutral government is free from responsibil- 
itv in all such cases. It has been suggested 
that Germany would not be guilty of any 
breach of neutrality if she simply played the 
part of an “honest broker,” ? and sold ships 
of all kinds impartially to both belligerents: 
but this notion is based upon a wholly erro- 
neous conception of the real nature and 
scope of neutrality. “Neutrality does not 
consist in the mere impartial treatment of 
opposing belligerents, but in the entire ab- 
stinence from any assistance of either party 


, 


in his warfare,” and “a neutral government 


is bound not only to abstain from affording 
any direct attention to the combatant force 


? See, ¢.g., the opinion of Sec. Clay to Mr. Rivas 
Salmon in 1827, Wharton’s Dig. III., p. 520. This 
is not, however, in accordance with the newer, 
and, as we believe, the sounder rules. 

* See editorial in N. Y. Tribune for May 14, 1904. 
and the opinion of Chancellor von Bilow, cited 
above. This seems also to have been the opinion 
of Sec. Clay. See Wharton’s Dig. III., p. 520. 


| 


of either belligerent, but to exercise a rea- 
sonable diligence in compelling the like con- 
duct on the part of all persons within its juris- 
diction.* Total abstinence—not mere im- 
partiality—is in these matters the real extent 
of neutral obligation. 

In the case of the submarine boat Protec- 





tor, which was shipped as cargo on board the 
Norwegian steamer Fortuna, and whica 
cleared from New York early in June, the 
Government of the United States could 
i no wise be held responsible whatever 
her destination, although the owners or 
builders might, under certain 
stances, be indicted under our neutral- 
ity laws. As Mr. Cass, Secretary of State, 
said in 1860: “A government is responsible 
oniy for the faithful discharge of its interna- 


circum- 


tional duties, but not for the consequences 
of illegal enterprises, of which it had no 
knowledge, or which the want of proof or 
other circumstances rendered it unable to 
prevent.”* “The case of the submarine is 
distinctly one in which our Government 
neither actually had knowledge nor was 
‘charged’ with it. 
no submarines were building in the United 
States, we should have to maintain a con- 
stant inspection of every shipyard and boat- 


. To make sure that 


yard in the country, which is, of course, out 
of the question.”® It is one of the duties 
the diplomatic representatives of the belli- 
gerent States in neutral countries to cal! the 
attention of such and similar violations of 
neutrality on the part of neutral individuais 
to neutral Governments. “If the attention 
of our Government were called, however, 
by the Russian or the Japanese representa- 
tive at Washington to the fact that a sub- 
marine was building, supposed to be _ in- 
tended for use against his country, our effec- 
tive responsibility would then begin. That 


> Walker, The Science, etc., pp. 374 and 388. 

* Mr. Cass, Sec. of State, to Mr. Molina, 186v. 
See Warton’s Dig ITI. P. 603. 

>See an excellent editorial on this subject in 
the N. Y. Times for June 13, 1904. 
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would make the case paralite! to that of the 
diabama. In that case, the Geneva tribunal 
found from all the facts, that the ‘British 
Government failed to use due diligence in the 
performance of its neutral obligations, and 
especially that it omitted, notwithstanding 
the warnings and official representations 
made by the diplomatic agents of the United 
States, to take in due time any effective mea- 
sures of prevention.’ When such a case as 
that is made out in favor of Russia or of 
Japan (it does not appear for or against 
which Power the submarine is expected to 


PARIS 


HE far-reaching results of the well- 
planned and admirably carried out 
policy of the Government towards disestab- 
lishing the Church from the State are becom- 
ing more and more apparent. By many, this 
policy is considered as a deliberate war be- 
tween the Continental Free Masons and 
their well-known antagonist, the Catholic 
Church. It would be incorrect to consider 
the matter from this point of view exclu- 
sively. The Masonic Body in France has, no 
doubt, been energetic in uniting a great mass 
of politicians, but their efforts would have 
been nugatory without the moral and active 
support of the great mass of Frenchmen. 
The taxing of Church property, abolishing 
State subsidy to the Church and making the 
public school system the basis of national 
education cannot but appeal to the practical, 
thrifty French taxpayer. Compulsory school- 
ing has done for France what nothing else 
could do. The silent, or almost silent, revo- 
lution which has been going on in France, is 
one of the most gratifying signs of the times, 
and is due to education alone. Such extra- 
ordinary steps have been taken by France in 
a forward direction without bloodshed, and, 





be used) we may have reason to apprehend 
another Alabama case, at least when some 
other conditions have been complied with, 
such as proof that it really was a submarine, 
and proof that it has really done some dam- 
age to one of the belligerents.” * 


‘From the editorial, cited above. Proof of actual 
injury, as well as actual knowledge and lack of 
due diligence, would probably have to be fur- 
nished by the injured belligerent in order to 
justify a claim for damages, although the duties 
of a neutral Government would begin long be- 
fore that point had been reached; but evidence 
of hostile intention would. under certain circum- 
stances, justify a prosecution under our neutrality 
laws. 


LETTER. 


JULY, 1904. 
after all, without much clamor, that great 
hopes may be entertained for the future of 
this country. The advancement of free State 
education in France has its lessons for Amer- 
icans, while bearing flattering proof of the 
splendid example set by the United States 
in this respect. 

Nor are signs wanting of a very serious 
awakening of a spirit of progress towards 
realizing more perfectly and more practically 
the fruits of the Revolution of 1789. I had 
occasion to refer to this matter, not long ago, 
in the Yale Law Journal, and recent events 
support my contentions and hopes as set 
forth in that article. 

M. Jules Roche has come forward with a 
bill for the revision of the Constitution. He 
says: “The events of the past few years 
amply demonstrate how incomplete and in- 
sufficient our institutions are to assure and 
guarantee French citizens their civil rights, 
and to prove that the Republic is only a 
name to conjure by. These events also show 
that a state of things exist which is an abso- 
lute negation of the principles of the French 
Revolution. It is, then, urgently necessary 
to put an end to this state of things by the 
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only effectual means within our power—that 
is to say, the revision of the Constitution.” 

If M. Jules Roche’s resolution for a re- 
vision be approved, in principle, by Parlia- 
ment, the following will be presented to the 
National Assembly: 

1. The Déclaration des Droits de ! Homme 
and of the citizen shall.be reproduced and 
placed at the head of the first article of the 
Constitutional law of February 25, 1875, 
dealing with the organization of public pow- 
ers. The article shall then terminate in the 
following clause: “The Chambers cannot 
pass any law which diminishes and arrests 
the excercise of these rights.” 

2. In case the new revision is required 
by the President of the Republic, the new 
articles of the Constitution cannot be 
adopted except by a majority composed of 
two-thirds of the members of each Chamber. 

3. A Supreme Court is to be established 
which shall decide cases brought before it 
by citizens for violation of their Constitu- 
tional rights by the Parliament or the Exe- 
cutive power. The Cour de Cassation (its va- 
rious Chambers united), shall be raised to 
this Supreme Court. 





4. Article 8 of the Constitutional law of 
February 25, 1875, relative to the organiza- 
tion of the Senate, shall conclude as follows: 

“However, no proposition or motion tend- 
ing to open up a credit or implying an ex- 
penditure on the part of the State, the De- 
partments, or Communes, shall be allowed 
in the Chamber of Deputies or the Senate 
outside of the demands made by the Govern- 
ment.” 

The above proposal for a revision of the 
Constitution, it must be admitted, do not go 
far, but that the question of agitating for a 
revision of the: Constitution with the pro- 
fessed object of securing the blessings of the 
Revolution more effectively, has come up at 
all is a hopeful sign. What seems incompre- 
hensible is the national reiuctance to revise 
the Constitution so as to provide specifically 
for the protection of citizens by the adoption, 
for instance, of the Habeas Corpus Act. This 
is the real trouble, the real defect in the 
French Constitution. But, as matters stand, 
France does not a Constitution 
properly so-called. 


possess 


H. CLEVELAND COXE, 
Officier d’ Académie. 
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MERICANS who follow with interest 

either the system for which the judiciary 
is appointed in England or the personnel of 
the bench, must have remarked the regular- 
ity of the working of the promotions from 
the bar whenever vacancies occur. In this 
respect the English judiciary follows with 
equal precision military promotions in a 
well-regulated army. Volumes have been 
written upon the unhappy experiences of the 
briefless barrister. His lot is the occasion 
of many jokes and furnishes the plot of in- 


numerable novels. It is true that he may 


{ 


JULY, 1904. 
have to serve without compensation a num- 
ber of years before he can earn enough to 
pay his ordinary living expenses, and many 
young men of brains and ambition fail in the 
ordeal. Those who survive fill in their time 
by “deviling,’ an occupation which brings 
them no pecuniary compensation, but serves 
to give them an opportunity to demonstrate. 
their abilities to other barristers and to the 
chance acquaintances they may thus make 
among solicitors, who ultimately become 
their clients. Once they have got into the 
full tide of junior practice the next step is to 
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! 
aspire to a seat “within the bar,” or in other 
words, to “take silk” and become a King’s 
counsel. This is a momentous step. Many 
juniors who have acquired a large clientele 
and who are apparently justified in thinking 
that their powers of advocacy will command 
work as a leader find that they have made a 
fatal mistake. The qualities that enabled 
them to settle pleadings with success and to 
advise safely in the preparation of a case for 
trial are not always those which ensure suc- 
cess in the conduct of the case at the bar of 
the court. If, however, the step is success- 
ful they may then properly indulge the am- 
bition of ultimately being called to the bench. 

The appointing power is vested solely in 
the Lord Chancellor, who is accountable to 
no individual and no law in making his judi- 
cial selection, but to public opinion alone. 
Theoretically, he selects the best available 
man to fill the vacancy occasioned by the 
death or resignation of a judge. He is him- 
self a political officer and a member of the 
government of the day, and therefore retires 
when a political change occurs. He may, if 
he likes, appoint only his favorites or his 
partizan friends, and as appointees hold for 
life an office of great power and dignity, and 
an emolument of $25,000 a year; the natural 
instinct of the politician would, in some 
countries, be likely to influence his choice. 
But fortunately, in England, such a result 
very rarely occurs. The present Lord Chan- 
cellor has, within the past few days, com- 
pleted, in two terms, a period of service of 
fifteen and a half years, and has, therefore. 
held office for a longer time than any of his 
illustrious predecessors save only the emi- 
nent Lord Eldon. He has had the privilege 
of appointing to the bench no less than 
thirty-two High Court judges and an even 
greater number of County Court judges. 
With the exception of possibly four of the 
High Court justices no appointment of his 
can be traced to political influence or parti- 
On the other hand, several of 


zan pressure. 





the High Court appointments have been of 
men, who prior to their elevation to the 
bench, were extreme partizans of the opposi- 
tion, while nearly half of the County Court 
judges were Liberals in politics. It is a tra- 
dition of the bar that once a judge is ap- 
pointed he must know nothing of politics, 
and so strictly is this observed that it would 
puzzle the present generation of active ju- 
niors to ascertain what, if any, political sym- 
pathies the majority of the present bench 
had prior to their elevation to that dignity. 
The Lord Chancellor has acted in accord 
with the sentiment which requires that the 
best available talent at the bar be promoted 
to the judiciary. Within a comparatively 
few weeks a new judge has been appointed 
to the Chancery bench who was a Liberal, 
and a new judge to the Common Law bench 
who was a Conservative, and in neither case 
was politics considered, but simply the con- 
spicuous fitness of the appointees. A va- 
cancy has occurred during the present week 
by the resignation of Mr. Justice Wright, 
who is in a precarious state of hea!th, and it 
is rumored that Mr. Justice Wills, the se- 
nior Common Law judge, who has had 
nearly twenty years of service, will resign on 
account of his advancing years. To fill these 
vacancies it is generally understood that two’ 
eminent lawyers, one a King’s counsel, and 
one a junior, will be appointed, one of whom 
is a Liberal and the other. if he has any 
politics at all, is a Conservative. 

While upon the question of judicial ap- 
pointments it may be noted with interest 
that the six Lord Justices of office who sat 
in the appelate courts, have each served on 
the nisi prius bench, having between them an 
average of eight years’ experience in the 
lower courts before being promoted to the 
higher. What the gain to the bar is by the 
appointment of men of ripe experience as 
lawyers to the nisi prius bench and of tried 
and tested judges to the appelate courts, 
can only be properly estimated by those earn- 
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est, busy and conscientious lawyers in Amer- 
ica who have had to patiently teach popu- 
larly-elected judges their duties, or who have 
seen the judiciary acquire the science of 
judgment at the expense of their clients. 
The Government has introduced a bill 
founded, in some respects, upon the example 
of legislation in America to restrict the in- 
flux of undesirable immigrants into this 
It is claimed that at the present 
time there are thousands of aliens in Eng- 
land, who, coming from Russia and south- 


country. 


eastern Europe, with the hope of ultimately 
reaching America, have settled here, because, 
either by reason of lack of health and consti- 
tution or money to pass the requirements of 
the American immigration act, have settled 
down in the East End of London, where they 
are adding to the normal state of social con- 
gestion. It may seem strange to an Ameri- 
can that a measure of this kind should meet 
with opposition, but thus far the proposed act 
has encountered such strenuous objection 
opposition that practically no 
progress whatever has been made in com- 
mittee with it. The ground of objection is, 
that as England has always afforded an 
asylum for oppressed of all lands, it would be 


from the 


unfortunate to close the doors in the face of 
refugees driven by harsh political conditions 
in their own country to seek shelter here. 

Just now the discussion provoked by the 
bill has received additional interest from the 
problem that must be raised by the influx 
into American ports of what are here known 


as the “two-pounders”; that is, immigrants 
who are availing themselves of the two- 
pound steerage fare across the Atlantic. 
Happily, the political danger in unrestricted 
immigration is not as great in England as it 
is in America, owing to the great care with 
which the Naturalization Act is enforced. 
In England, as in America, five years’ resi- 
dence in the country is a pre-requisite to 
naturalization, but here the application must 
be made to one of His Majesty’s Secretaries 
of State, and the Home Office, or what 
answers in a measure to the Department ot 
the Interior, is vested with authority to ad- 
minister the law. The applicant must support 
his application by affidavits from two resi- 
dent householders, that they have known 
him to be an actual resident of the country 
for the full term of five years, and from twe 
other persons of position that they deem the 
applicant to be, in their judgment, a proper 
person to be admitted to the privilege of 
citizenship. These affidavits are not mere 
matters of form, but are scrutinized with 
care, and if the zealous officials who admin- 
ister the law are not thoroughly satisfied 
with the facts disclosed in the athdavits or 
question the position of the affidavits, an in- 
dependent inquiry is made by officers of the 
department. As a result of such inquiries, 


| numerous prosecutions have been instituted, 


one of which occurred within the past few 
days, resulting in the conviction and ‘exem- 
plary punishment of all of the parties con- 


cerned. SturF Gown 
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NOTES. 


An important criminal case was being 
tried in a western territory and great care 
had been exercised to get an impartial jury 
with no preconceived opinions. Every 
prospective juror had been carefully asked if 
he had formed any opinion or had any bias 
in the matter and all on the panel had re- 
sponded in the negative. 

The case had proceeded to trial and the 
State had made a strong case, when one of 
the jurors arose and asked to be excused 
from the further hearing of the case. The 
court asked his reason and the conscientious 
juror responded: 

“Well, judge, you see I swore, under oath, 
a while ago, I didn’t have any prejudice in 
this case, and that was so then, but from 
what I’ve heard since then I believe I’ve got 
such a prejudice I can’t render a fair and im- 
partial verdict.” 

The juror was retained. 


In the early days of Missouri there was a 
man named Jackson Vilolet who became de- 
ranged and tried to kill his wife. He had 
read in the Bible, he said, that without the 
shedding of blood there was no remission of 
sins, and he was seeking to obtain remission. 
He was brought to the county seat and the 
question of his sanity submitted to a jury of 
which Colonel ‘Arnett was the foreman. 
After hearing the evidence and retiring the 
jury returned the following verdict which 
which was written and read by the foreman: 
“We, the jury, empanelled and sworn well 





and truly, to inquire into the consanguinity 
of Jackson Vilolet, do hereby concur in the 
affirmative.” 

One of the jurors hunched the foreman 
and said: “Colonel, that is not right.” 

“Why not,” said the Colonel. 

The answer was, “you are not trying con- 
sanguinity now.” 

Then said the Colonel to another juror: 
“Squire Easley, is it consanguinity or insan- 
guinity?” 

Easley replied: “It is neither, sir.” 

“Then,” said Arnett, “we'll put it non com- 
pis mentis,” and he so wrote it. 


Ata certain term of the Brookville Court, 
Major Bloom, the Nestor of the Bar, fre- 
quently interrupted his Honor one day by 
asking the crier to call one Billy Brown. 

“Did he answer?” the Major would query 
with stately dignity. 

“No,” the court-crier would respond. 

“T don’t understand it; he ought to have 
answered,” the Major would observe. “I 
want to see him on important business— 
very important business.” 

In a little while he would again order the 
crier to call Billy Brown, only to be disap- 
pointed by the failure of Billy Brown to an- 
swer the summons. 

Finally, a titter began to run through the 
court-room at which the Major would 
scowl, stamp his foot and with a furious 
twirl of his eye-glass resume his seat. 

The least sign of renewed restlessness on 
his part provoked the mirth of his associates. 
“He’s about to call Billy Brown again,” they 
would observe. 

Late in the evening, when the Major had 
been silent longer than usual on the subject 
of Billy Brown, his Honor suddeniy locked 
up from his writing and asked: “Isn’t it 
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about time you were calling Billy Brown 
again, Major? What do you want with him, 
anyhow?” 

“Tf your Honor, please,” replied the Major 
striving hard to be both stately and steady, 
“the miserable scoundrel promised to bring 
me a quart of whiskey here today, and he 
hasn’t done it. He ought to be indicted for 
perjury.” It is needless to relate that court 
was forthwith adjourned. 


Gites Jackson, the celebrated negro law- 
yer of Richmond, in defending one of his cli- 
ents in the Police Court, began to read from 
the Code. The Police Justice seemed to 
suspect that Mr. Jackson was reading some- 
thing which was not there, and interrupted 
the lawyer, saying, “Mr. Jackson, I never 
heard of any such law as that.” “Well,” 
said the lawyer, “is you ’gwine to hold my 
client responsible for the ignorance of this 
court?”—Virginia Law Register. 


JupcE.—“You are a freeholder?” 

Prospective Juryman.—“Yes, sir.’ 

Judge.—‘*‘Married or single?” 

P. J.—‘‘Married three years 
month.” 

Judge.—“Have you formed or expressed 
any opinion?” 

P. J.—‘Not for three years past.”—The 
New Jersey Law Journal. 


ago last 


Mr. Justice Bingham’s latest part is that 
of champion of the English language against 
the American invader (remarks the London 
Daily Chronicle). Reproving counsel for 
using “combine” as a noun, he maintained 
that the good English word “combination” 
was preferable to that Americanism. It is 
quite a new Americanism, too, as the judge 
did not add. The Century Dictionary can 
trace no public use of it earlier than the trial 
of a New York alderman for bribery in 1886. 
Dr. Murray’s research, however, has unearth- 
ed the premature employment of “combine” 
as a noun in our own countrvyas early as 1610, 
when one Folkingham used it in the sense of 





“combination” or “plot.” The use is so 
familiar now that we can understand the in- 
genious theory of the American tourist in 
Switzerland, to whom the Grand Combin was 
pointed out. He guessed that Mr. Pierpont 
Morgan must have bought and named that 
mighty mountain. 


At the banquet of the Illinois Manufactur- 
ers’ Association recently, Mr. William C. 
Brown, discussed our great railroad growth. 
. . . The speaker recalled the vigorous op- 
position to the building of the first railroad 
bridge across the Mississippi river at Rock 
Island, which was completed in April, 1856. 
A citizen of St. Louis filed a bill in the Dis- 
trict Court against the bridge company, de- 
claring that the bridge was a “nuisance and 
an obstruction to navigation,” and praying 
that it be abated and removed. The court 
adjudged the bridge a nuisance and ordered 
it removed before the first day of October, 
1860. The decision was finally reversed, 
however, by the Supreme Court. 

In the trial of this issue, Abraham Lincoln 
was one of the counsel for the ‘bridge com- 
pany, and in closing his eloquent appeal for 
his client he ventured the prediction that the 
time would come in the growth an develop- 
ment of the great West when “the number of 
passengers crossing the river would equal 
and perhaps exceed those traveling up and 
down the river in boats.”—American Indus- 
tries. 


Justice Barrett, sitting in Trial Term of 
the Supreme Court the other day, was pass- 
ing the excuses offered by talesmen whe 
wished to escape jury duty, when the clerk 
handed up an affidavit on which the name 
and excuse had been filled in on the printed 
form with the following result: 

“John Smith personally appeared before 
me and made affidavit that he died on June 
16.” 

“That’s curious,” remarked the clerk 

“Not more curious,” remarked the Judge 
dryly, than that I have to indorse it ‘Ex- 
cused.’ "—New York Times 
































Editorial Department. 





553 





NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 


COMMENTARIES ON THE LAW OF MASTER AND 
Servant. By C. B. Labatt. In three vol- 
umes. Volumes I. and II. Rochester 
Lawyers’ Co-operative Publishing Com- 
pany. 1904. (lii+2639 pp.) 

Here are two volumes of vast size; and 
the series is to be completed with a third. 
So huge a work comes in such a questionable 
shape that the practitioner opens it with sus- 
picion. The members of the profession 
have paid large sums for knowledge of the 
ways of publishers and of authors. Do 
thick volumes mean large type and heavy 
paper? Sometimes; but not on this occa- 
sion. Do they mean grand larceny from 
previous text-writers? Such improper re- 
spect for the works of predecessors has been 
shown by some persons; but not by Mr. 
Labatt. Do they mean long quotations 
from judicial opinions—a sort of undigested 
expansion? Such extracts have been made 
by more than one author, and have been 
advertised as virtues upon the specious, but 
false, ground that thus the reader gets the 
very doctrine of the courts; but in these 
volumes one finds neither laziness nor dis- 
honesty, and the text is the author’s own 
deduction from the actual decisions, as dis- 
tinguished from the words of the judges. 
The text is, indeed, not very long, and the 
size of the volumes is due chiefly to the 
elaborate foot-notes. The foot-notes pre- 
sent an apparatus wherewith the reader can 
test and supplement the text. The foot- 
notes attempt to cite all the pertinent cases; 
and they go far beyond mere citation. They 
frequently contain, by way of quotation, the 
pith of the opinion; but, quite as frequently, 
they give the author’s own condensation of 
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the facts, pleadings, opinion, and result. The 
foot-notes are so well done that they may 
well serve as the brief-maker’s best guide to 
cases actually in point. 

The two volumes now ready deal exclu- 
sively with the employer’s liability to his 
servant. The first volume has for its special 
topics the duties of the master and the as- 
sumption of risk by the servant; and its chief 
peculiarity lies in the author’s return to the 
widely discarded belief that contributory 
negligence and volenti non fit injuria are es- 
sentially identical in principle. The second 
volume has for its special topics the fellow- 
servant rule, the vice-principal doctrine, and 
employers’ liability acts; and its chief pecu- 
liarity is an attempt to retain under the 
head of vice-principalship—though with a 
careful explanation of all distinctions—the 
cases which discard any test of relative dig- 
nity of servants and which lay stress exclu- 
sively upon the fact that the negligence of 
the so-called vice-principal relates to such 
personal duties of the master as are incap- 
able of delegation. 

The author believes that the doctrine of 
assumption of risk and the fellow servant 
rule have caused great injustice; but the 
plainness of his speech upon these points 
does not in the least diminish the worth of 
his book as an accurate presentation of exist- 
ing law. 

A natural fear is that the one volume 
which is to come cannot cover the remaining 
ground with the same minuteness. Yet it 
seems probable that the author does not in- 
tend to cover the whole subject of Master 
and Servant, but intends to omit the parts 
wherein the law of Master and Servant is 
merely an application of the doctrines of the 
more general subject of Agency. At any 
rate, there is not at present an indication 
that this series will treat of the duties, 
whether contractual or tortious, of the mas- 
ter or of the servant to a third person. In- 
deed, the two volumes now ready are ex- 
clusively devoted to the master’s duty to the 
servant, and the third volume seems likely 
not to go beyond this class of topics, as it is 
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simply announced as intended to deal with 
“relation, hiring and discharge, compensa- 
tion, strikes, etc.” It thus seems probable 
that the entire scope of the series is the 
rights and duties of master and servant 
inter Se. 

In a work so vast and devoted to a sub- 
ject so prolific of differences of opinion, it 
would be easy to pick flaws; but it is much 
more just and useful to say simply that here 
is an honest and accurate piece of work, in- 
dispensable within its chosen field. 





CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 

Sir:—A considerable agitation is arising in 
Suffolk and other counties of the Common- 
wealth regarding the appointment of young 
women as Official stenographers in the su- 
perior court. The practice is expanding and 
the displacement of experienced men appears 
to be designed, not because the statute fixed 
compensation of the young woman is less, 
but for some reason not apparent to the ordi- 
nary observer. 

However, the selection of women for work 
of this nature, has not been made without 
protest from some of the most prominent 
attorneys. It is declared that even in actions 
like suits against common carrier corpora- 
tions for persona] injury, the evidence as to 
the past and present health of suitors is al- 
most invariably of such character that no 
woman should be asked or expected to take 
it down and read it aloud in open court. 
Often in Boston, Dedham and in Cambridge, 
lawyers have indicated in private conference 
with the presiding judges that they appre: 
hend embarrassment in submitting evidence 
about to be introduced, in the presence of 
female official stenographers. 

Such a case occurred in one of the sessions 
in Pemberton square not long ago, and on 
a prearranged request of counsel for both 

arties, the young woman in attendance was 
excused and a male stenographer brought in. 

The embarrassment of such instances is 
naturally felt by members of the bar and not 
less by the presiding justices, it may be 


assumed. And it is to be said that the close 
and exacting labor of taking down verbatim 
case after case unceasingly in court for five 
days each week—for all cases are recorded 
in full, no matter how small the issue—in- 
volves an expenditure of nervous energy 
which taxes the vitality of strong manhood, 
to say nothing of the precarious health of 
young women. 

It is a significant circumstance that in no 
other large city of the United States are 
women thus engaged in the higher courts; 
nor has the subject even been given con- 
sideration in England. Law reform, in mat- 
ters of procedure, in the British Isles is ever 
a living subject of discussion, but we may 
be sure that the sight of a woman acting as 
the official recorder of all sorts of testimony 
will not be visible in any English court in our 
day or generation. In Massachusetts for- 
merly, as is well known, capital cases and 
divorce proceedings came only before the 
Supreme Court. The Superior Court consid- 
ers all them now; and slight reflection will 
persuade any parent, at least, of the impolicy 
of introducing young women into the atmos- 
phere of such distressing controversies and 
the vulgarities that sometimes develop in the 
course of searching cross-examinations. | 
would not undertake to limit the hope of 
women for wider fields of effort, and yet it 
may well be considered whether labor of this 
sort had not better be left to the sturdier 
and stronger sex. There is, too, a deepen- 
ing conviction among lawyers and judges 
that for rapid work, the taking of technical 
medical testimony and matter involving ma- 
chinery and all sorts of trade terms and com- 
mercial usage, a man’s report is uniformly 
better than a woman’s. 

Client and council alike, of course, ought 
to be given the best practicable service in 
the trial of causes, with the fewest uncer- 
tainties and inaccuracies in the record of the 
court’s proceedings, and if there is any 
frailty to be dreaded in the work of women, 
that of her labors in the complexity of law 
courts is surely not the least. 


soston, July 14, 1904. W. B. W. 
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CURRENT LEGAL ARTICLES. 
In an article on “Courts of Last Resort ” 
Law Notes says: 
New Jersey, the sixteenth State in matter 


of population, according to the census of 


1900, has the largest number of judges, in 
its court of last resort, of any of the States. 
Its Court of Errors and Appeals consists of 
the chancellor, chief justice and eight asso- 
ciate judges of the Supreme Court, and 
seven lay or special judges, seventeen in all. 
Not all, however, sit in any one case. Next 
in order is the United States Supreme Court, 
with one chief justice and eight associate jus- 
tices. A total of eight judges each comprises 
the courts of Maine and Maryland. In Cati- 
fornia, Illinois, Kansas, Kentucky, Massa- 
chusetts, Missouri, New York, Oklahoma, 
Pennsylvania and Vermont the courts are 
composed of seven judges. In New York, 
however, the constitution empowers the gov- 
ernor, at the request of a majority of the 
judges of the Court of Appeals, to designate 
not more than four justices of the Supreme 
Court to serve as associate judges of the 
Court of Appeals. Two additional justices, 
so designated, are now sitting, but it is ex- 
pressly declared by the same provision of the 
constitution that no more than seven judges 
shall sit in any case. In Detaware, Georgia, 
Towa and ‘Ohio there are six judges. In the 
latter State. there are two divisions of three 
judges each, but cases are heard by the full 
court when a unanimous decision not 
reached in either division. Alabama, Arkan- 
sas, Connecticut, Indiana, Louisiana, Michi- 
gan, Minnesota, New Hampshire. New 
Mexico, North Carolina, Tennessee, V'r- 
ginia, Washington, West Virginia, and Wis- 
consin each have five judges. Arizona, In- 
dian Territory, and South Carolina have four 
judges each. Colorado, District of Cotumbia, 
Florida, Idaho, Mississippi, Montana, Ne- 
braska, Nevada, North Dakota, Oregon, 
Rhode Island, South Dakota, Texas. Utah. 
and Wyoming have each three judges. In 


is 


Texas there are two courts of last resort, 
the Supreme Court and the Court of Crim- 
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inal Appeals, each of which is made up of 
three judges. 

From these figures it may be seen, first, 
that the consensus of opinion in the various 
States is in favor of having an uneven num- 
ber of judges constitute the court of final ap- 
peal. In only nine States does the even 
number prevail. Again, the figures three and 
five would seem to indicate the favorite 
numbers of judges. But it must be noticed 
that the fifteen States having three judges 
are, as a whole, inferior in population to the 
fifteen States having five judges, and that the 
latter States are also inferior in population 
to most of the States having a still greater 
number of judges. Thus the rule would 
seem to be that the size of the court is pro- 
portionate to the number of inhabitants of 
the jurisdiction. 

In the matter of terms of office the judges 
of the two Federal courts, the United States 
Supreme Court and the Court of Appeals of 
the District of Columbia, hold their offices 
during good behavior, as do also the judges 
of three New England States—Massachu- 
setts, New Hampshire and Rhode Island. 
Pennsylvania, however, follows close with a 
term of twenty-one years, and Maryland and 
New York have terms of fifteen and fourteen 
vears respectively. The judges in California, 
Delaware, Virginia, and West Virginia hold 
office for twelve years; in Michigan, Mis- 
souri, and Wisconsin for ten years; in Colo- 
rado, Ilinois and Mississippi for nine years; 
in Maine for seven years; in New Jersey, the 
Chancellor and Supreme Court judges for 
seven vears and the lay judges for six years; 
in Alabama, Florida, Georgia, Idaho, In- 
diana, Iowa, Kansas, Minnesota, Montana, 
Nebraska, Nevada, North Dakota, Ohio, 
Oregon, South Dakota, Texas, Utah and 
Washington for six years; in Arizona and 
Oklahoma for four years, and in Vermont 
for two vears. . 

The term of six years has been adopted by 
eighteen States, exclusive of New Jersey, 
and six years may therefore be said to be 
the most popular and approved length of 
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time that a judge of the court of last resort 
should sit. 


Tue frequency of resignations from high 
positions in the government service suggests 
the query whether an official is under any 
moral obligation, after accepting a public 
office, to continue therein until the expira- 
tion of his term, or at least as long as the 
appointing power wishes. If an official is of 
any account at the head of a department, it 
must certainly be a disadvantage to have a 
rotation in the office. Attention has recent- 
lv been called to the numerous changes that 
have taken place in the cabinet of the present 
President. Of the eight cabinet officers in- 
herited from his predecessor in office less 
than four years ago, five have resigned; and 
a new cabinet position created last winter 
has already had one change of head. 

The proper management of a great depart- 
ment at Washington requires time to learn, 
and length of service should mean efficiency. 
A year’s time is not too much to master the 
details. Yet some cabinet officers are hard- 
ly warm in their seats before they are out 
again, their official connection made an asset 
in securing another position. A man is cer- 
tainly not to be deprived of the prestige that 
high public position gives him. But is the 
public service entitled to no consideration? 
Of course, if cabinet officials are merely polit- 
ical advisers, it may matter little how often 
they are changed. The departments can 
run as well with one as with another. But 
that is not what the government pays them 
for. Public opinion should frown upon these 
selfish resignations from public posts, and 
particularly when a man is taken from the 
head of a great department of government to 
manage a party campaign. It belittles high 
position and renders public service ineffi- 
cient. 

A change was recently made in the office 
of Attorney-General of the United States. 
The accumulated knowledge and experience 
of the former head of that department is lost 
to the government. His successor will have 





to serve his apprenticeship, though it 1s 
openly announced that he expects to resign 
within a year and enter a large law firm 
Another member of the cabinet is said to be 
holding on to his office merely as a stop-gap 
until after election, when the position he 
holds is to go to a man who has recentty re- 
signed a cabinet position to engage actively 
in politics. This is keeping the letter of the 
civil service law but doing violence to its 
spirit. If public office is a public trust, the 
trustee should not throw aside the duties of 
his office at the first opportunity of private 
or party gain—The Law Register. 


Lorp Curzon is reported to have exhorted 
the Eton boys about the necessity of making 
the office of the Indian Viceroy permanent. 
It is only appropriate that Lord Curzon 
should reserve such novel ideas for an as- 
sembly of schoolboys. Lord Curzon is an 
accomplished speaker. But the one great 
drawback of his speeches is that they never 
convince anybody. Even a schoolboy might 
have pointed out to him how the Roman 
pro-consuls often got beyond the control of 
all constitutional authority. The taste of 
irresponsible powers made them hanker for 
empires for themselves. The history of In- 
dia tells the same tale. Most of the perma- 
nent Viceroys under the Moghul Empire be- 
come Sovereigns themselves. The English 
constitution, which is almost the ideal of the 
whole world, has, therefore, been far-sighted 
enough to make the governorships of the 
Colonies and of India terminable every five 
years. Countries with an organized form of 
government have no necessity for a perma- 
nent ruler. The infusion of fresh blood into 
their constitution by the party in ascendency 
in England serves only to keep them from 
decay and degeneration. But Lord Curzon 
believes only in his personal rule and little 
cares for any constitutional form of govern- 
ment. It is, therefore, only natural for him 
to long for the permanent Viceroyalty of In- 
dia. This unconstitutional craving on his 
part ought to be sufficient reason for cancel- 
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ling his extension of office rather than for 
prolonging it. Instead of giving the school- 
boys his own views, Lord Curzon might 
have more usefully read to them the last 
chapter in Mill’s Representative Government. 
—The Calcutta Weekly Notes. 

To the Columbia Law Review for June, 
Professor James B. Scott, of the Columbia 
Law School, contributes the first of two 
articles on “International Law in Legal 
Education.” 

After pointing out that the law of nations 
is “ a part of the common law of England. 
and by the Consititution of the United States 
it is, therefore, a fundamental and integral 
part of our jurisprudence,” and that it was 
settled by the case of the Paquete Habana v. 
United States (1899) 175 U. S. 677, “that In- 
ternational Law is law; that it is part of our 
municipal law; that our courts take judicia! 
notice of it as such,” Professor Scott main- 
tains that International Law is of value to 
the practitioner, and that, for him at least, 
it should be taught as law, in the law school. 

Finally Professor Scott asks: 

Should International Law be required for 
the law degree? That may depend in part 
upon the organization of the school. If a 
certain course is prescribed, all of which is 
required, it might well find a place alongside 
of Constitutidnal Law in such a course of 
study. It would round out the lawyer 
much in the same way as does Constitutional 
Law; it would make him a more intelligent 
citizen, a broader man, and therefore a bet- 
ter practitioner. While, therefore, I hesi- 
tate to state categorically that it should be 
prescribed in.a law course, I do not think 
its inclusion would be improper or objection- 
able. But if only the first vear’s work be 
prescribed, and the work of the second and 
third vears be elective, as is the case in not a 
few of the larger and older schools, I would 
have no hesitation in saying that Interna- 
tional Law should not be required. . . 

Should International Law be required at 
the Bar examinations? To this question, 
much the same answer may be given as to 


| 





the query should International Law be re- 
quired in a law course. If it be the purpose 
of the Bar examination to cover exhaustively 
the whole field of law, the answer might be 
in the affirmative, because a knowledge of 
any branch of the law would be of advantage 
to the practitioner. It would, therefore, not 
be improper to examine the applicant for 
admission in International Law, if such a 
course should commend itself to the exam- 
ining board. It would be largeiy a question 
of expediency. If the examiners should de- 
cide to make the examination cover all 
branches of the law, and of a very thorough 
nature, it could not be objectionable; for the 
State has an undoubted and constitutional 
right to regulate the terms upon which the 
door should be opened to applicants. Ex- 
pediency rather than right would largely 
enter into their determination, and local con- 
ditions might well be controlling. No one has 
a vested right to follow a public or quasi-pub- 
lic calling or profession. The police power 
is very broad and far reaching in its extent; 
but it seems to me that it would be inexpedi- 
ent to require International Law, and whiie 
thoroughness of preparation and the ques- 
tion of usefulness in the citizen-lawyer might 
well justify an examination, neverthetess the 
weight of argument seems to me to forbid 
the requirement... . 

Expediency, experience and the nature of 
things would seem to indicate that Interna- 
tional Law should well be studied and ac- 
cepted for the degree of Bachelor of Law in 
law schools; but that it be not required for 
admission to the Bar. ~ 

Japan, says The Law Times has two of her 
most eminent international jurists at the 
front with the troops in order to advise the 
generals. One of them, there is good reason 
to believe, is Dr. Sakaye Takahashi, Profes- 
sor of International Law in the Imperial 
University of Tokio, who accompanied the 
Japanese fleet at the time of the war with 
China. His work as legal adviser furnished 
the material for the volume of Cases on In- 
ternational Law during the Chino-Japanese 
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War, which was introduced to Engtish stu- 
dents by Professors Holland and Westlake. 
The book formed a companion to the work 
published in Paris with the title La Guerre 
Sino-Japonaise au Point de Vue de Droit Inter- 
national, by Professor Ariga, who was with 
the land forces in the same campaign. Pro- 
fessors Ariga and Takahashi took a leading 
part in the formation of the International 
Law Association, which was founded in To- 
kio in March, 1897. It works upon the same 
lines as older branches of the Institut de 
Droit International. It will be recognized. 
therefore, that the study of international law 
has been undertaken with that thoroughness 
which has characterized the accession of 
Japan to a place among the leading nations 
of the world. In the course of the war sev- 
eral points have arisen which are to be dealt 
with by The Hague Court of Arbitration. 
Before that tribunal Japan will be repre- 
sented by the well-known jurisconsult, Pro- 
fessor Deschamps, who took an important 
part in the deliberations of the Conference 
as one of the representatives of Belgium. 


We confess (says the Canada Law Journal 
for July) to a good deal of surprise in read- 
ing the recent decision in the Supreme Court 
of the Wnited States to the effect that in the 
absence of Congressional enactment therefor 
American citizens in the Philippines have no 


right to trial by jury in criminal cases. This 
is contrary to the English doctrine of the 
transference of the “birthrights of the sub- 
ject” where new possessions, lacking effect- 
ive legal institutions, are acquired br 
conquest; and, with submission, we think :t 
incompatible with the theory of the great 
expounders of the American constitution 
toucking the rights of citizenship. It is cer- 
tammy at variance with all Anglo-Saxon 
traditions. 

The majority of the court consisted of 
Fuller, C.J., and Brewer, Peckham and 
Holmes, JJ. Mr. Justice Harlan, however, 
dissented. In the course of his very able 
dissenting opinion the latter considers that 
the judgment of the Supreme Court simply 





amounts to “an amendment of the Consti- 
tution by judicial action.” . 

Judge Harlan’s views commend them- 
selves to our reason. The opinion of thx 
majority of the court in this case if pressed 
to its logical boundaries would mean that 
Congress must expressly legislate in behali 
of the Filipinos the whole body of rights 
and remedies comprising the liberty of the 
subject. Such a conclusion would lead to a 
juridicial impasse until Congress could be 
persuaded that this conclusion was a correct 
one, and found time to enact a Filipino code 
with all the necessary infinitude of detail. 
Again, we ask, if a man may be indicted for 
a common law offence in the Philippines 
without Congressional authorization there- 
for, why in the name of common sense 
should he be denied a fundamenta! common 
law method of trial upon such indictment? 

In reviewing the recent Turner decision 
Case and Comment says: The general power 
of Congress to ‘exclude atiens from 
the United States, to prescribe the 
terms and conditions on which they may 
come in, and to provide for deporting those 
whose entrance is in violation of law, has 
been established beyond question by a Series 
of decisions. It seems, therefore, to fo:low 
that it rests in the discretion of Congress to 
determine what classes of persons shail be 
excluded. As the general power belongs to 
Congress, it seems clear that any limitation 
thereon, or any exceptions thereto, must be 
a matter for Congress, and not for the court, 
to determine, unless the limitation or ex- 
ception is based upon some constitutional 
provision. On what grounds the exclusion 
of merely philosophic anarchists could be 
held unconstitutional does not appear. The 
attempt to take them out of the statute be- 
cause their teachings would not be harmful 
and their presence would not be dangerous, 
even if these contentions are conceded, would 
seem to be an attempt to give the court, in- 
stead of Congress, the right to determine 
what aliens should or should not be per- 
mitted to enter this country. The wisdom 
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of the act of Congress as applied to such a 
class of persons might be open to question. 
its power to enact the law does not seem to 
be subject to reasonable question. 

The constitutional guaranty of the equal 
protection of the laws is invoked by Turner’s 
counsel, as well as that of due process of 
law. These provisions are invoked to show 
that his imprisonment under the warrant 
based on the statute is illegal. But the de- 
cisions have established that the deportation 
of an alien entering in violation of law does 
not deprive him of liberty without due pro- 
cess of law. It is clear that, if Congress has 
the right to exclude an alien from this coun- 
try, such exclusion does not deny him the 
equal protection of the laws. The sole ques- 
tion, therefore, seems to be whether or not 
it is within the power of Congress to say 
what classes of aliens shall be permitted to 
enter this country. 


In the American Law Register for July 
Professor George Wharton Pepper, in the 
first of a series of articles on “Irregular As- 
sociation,” discusses in an able manner the 
important and difficult question of the lia- 
bility of the associates. Are they liable 
without limit as principals? 

On this point he says in conclusion: 

It being the fact that limited liability is 
by modern custom accorded to many debt- 
ors, and it being conceded that limited liabi- 
lity is nowadays an incident of regular 
statutory organization, the important ques- 
tion is whether limited liability can be at- 
tained by irregular as well as by regular 
organization? To answer the question in 
the negative is to refuse recognition to the 
conditions which result from the American 
decisions. To give an affirmative answer is 
(excepting where the defendant’s immunity 
can be explained on agency principles) to 
recognize the possibility of incorporation bv 
the private act of the associates. To choose 
between these two alternatives is a responsi- 
bility which courts cannot escape. Longer 
to make fictional applications of a collateral 
attack theory and an estoppel doctrine is in- 





consistent with intellectual self-respect. To 
develop the contract theory is to give the 
name of contract to an obligation not really 
consensual. Therefore it is necessary to 
choose between adherence to the common- 
law principle of unlimited liability and a 
view which enables associates to limit their 
liability but leaves the State free to regulate 
the conditions under which the limitation 
may be lawfully effected. Frankly to aban- 
don the unhistorical concession theory and 
to limit the function of the State to the regu- 
lation of associations formed by the parties 
is to furnish a rational explanation of a mass 
of cases in which collateral attack and 
estoppel and contract are at present mingled 
in distressing confusion. 

It remains for the courts to recognize 
and avow the real significance of their own 
decisions or else render those decisions 
obsolete by enforcing liability in every case 
in which there has not been substantial com- 
pliance with a constitutional statute. By 
‘substantial’ is meant such compliance as 
would be regarded as sufficient to prevent 
a judgment of ouster from going against the 
associates. 

To make a wise choice between these 
alternatives requires that a judge should 
consider the economic consequences of an 
abolition of unlimited liability. To remove 
the sanction of unlimited liability is to do in 
the field of law that which is analogous to 
the weakening, in the domain of ethics, of 
the sense of personal accountability. In the 
opinion of the writer, legislative grants of 
timited liability have been far too freely 
y.ade in this country. The courts have only 
aggravated the evil by conceding immunity 
in cases of irregular organization. A juage 
may, however, well conclude that as a prac- 
tical matter the mass of precedent cannot he 
disregarded and that he will recognize incor- 
poration by private act and leave it to the 
legislature to punish those who limit their 
hability without a license. Upon this view 
of the situation the inquiry in each case 
should hereafter be whether the associates 
have in fact organized a group in a form for 
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which a charter or license might be had upon 
proper application and for a purpose not 
inimical to the welfare of the community. 
Ii they have, the next inquiry should be 
whether they have actually begun business 
and acted through the agencies common to 
associates of their type. If so, limited liabi- 
lity and such other privileges as will be li- 
censed upon application should be recog- 
nized as pertaining to the associates. Their 
status should be assimilated to that of a man 
and a woman who, without license or cere- 
mony, cohabit and announce themselves as 
husband and wife. Their children are ‘egi- 
timate and the consequences of marriage 
follow in respect to their property rights. 
To regulate marriage, however, is an im- 
portant duty of the State, and to punish un- 
licensed marriage is an unquestionably 
sound policy. So likewise is it of the utmost 
importance that the State should regulate 
association and incorporation. The forma- 
tion of statutory groups otherwise than in 
accordance with statutory provisions should 
be made a penal offence and the penalty 
should be strictly imposed. 


ConcerninG “The Decadence of the Crimi- 
nal Jury,” The Australian Law Times says: 

If a jury should, however, after a careful 
deliberation of the evidence utterly fail to 
agree, is it to the best interests of justice 
that it should be further pressed? The jury, 
as a rule, resents dictation at the hands of 
the judge as to the verdict at which it should 
arrive. The invariable experience in such 
cases is that it is not the stubborn and un- 
reasonable man who gives way. Where the 
jury ultimately comes to an agreement, it is 
usually because the weak-minded man has 
been overborne. By sheer weariness he is 
often led to lose confidence in his opinion 
properly formed, and induced to give the 
prisoner the benefit of a doubt he may not 
have previously felt. 

Disagreement certainly involves the ex- 
penses attendant upon a further trial, with a 
preliminary presumption in favor of the pris- 
oner from the very fact of the previous disa- 











greement. There is no doubt that it might 
very rapidly become a crying evil, that would 
call for some amendment of the system. In 
Scotland a majority verdict is taken in crimi- 
nal as well as civil trials; but English senti- 
ment has always been against such a course. 
It will, therefore, require an overwhelming 
case to be made out against the principle of 
the unanimous verdict before any alteration 
in this direction would be possible, even if 
desirable. On the whole, we are inclined 
to think that the advantages of the present 
system continue to outweigh the disadvan- 
tages. It may be by accident, or by miracle, 
but it still works reasonably well. 


Ir A’s tree overhangs B’s land and causes 
damage, can B obtain an injunction to re- 
strain A from allowing this state of things to 
continue (asks The Law Journal, London), or 
is B’s only remedy to cut down the over- 
hanging branches of the tree? In other 
words, must B incur the trouble and expense 
of cutting them down, or can he compel A 
to do so himself? This is the question which 
the Divisional Court had to determine in 
Smith v. Giddy, and there is no previous case 
in which the exact point had to be deter- 
mined. It was established by Crowhurst 7. 
The Amersham Burial Board, 48 Law J. Rep. 
Exch. 109; L. R. 4 Exch. Div. 5, that where 
the owner of land allows a poisonous tree to 
project over an adjacent field, and cattle 
grazing there eat of the tree and die, the 
owner is liable; and the court thought, though 
the question of an injunction did not arise, 
that the burden of trimming was an opera- 
tion which ought not to be cast on the adja- 
cent owner. It seems to follow, logically, 
from this decision, that where an overhang- 
ing tree is causing damage, an injunction 
ought in a proper case to be granted to pre- 
vent a continuation of the damage. Accord- 
ingly the Divisional Court, with some reluc- 
tance, held that the plaintiff was entitled to 
the order for which he asked. Apparently it 
is the damage done by an overhanging tree, 
not the encroachment on the neighbor's 
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Jand, for which an action will lie. The 
House of Lords held in Lemmon v. Webb, 
64 Law J. Rep. Chanc. 205; L. R. (1895) 
App. Cas. I, that the adjacent owner may. 
at his pleasure, cut down the overhanging 
branches even without notice, and even 
though they have overhung for more than 
twenty years. But there is no suggestion 
that he can sue for a trespass. 


An interesting article by Charles Claflin 
Allen, of the St. Louis Bar, on “National 
Control of the Pollution of Public Water- 
ways,” is the leading article in The American 
Law Review for May-June. Referring to 
State of Missouri v. State of Illinois, 180 U. 
S. 208 (1901), Mr. Allen says: 

The decision by the Supreme Court of the 
United States in what is popularly known as 
“The Chicago Drainage Canal Case” hold- 
ing that injunction would lie against pollu- 
tion of the Mississippi river, presents an in- 
teresting situation of the law from several 
points of view. Of these, the two most in- 
teresting represents, on the one’ hand, the 
results of the case from the strictly judicial 
point, and on the other, the probable future 
results on what may be broadly termed the 
political side of the subject. That is to say, 
the case is interesting, first, because it ap- 
plies to a cause of action between two sov- 
ereign States the well-defined principle of 
law that a riparian owner is entitled to have 
the water of the river come to him in a pure 
state, and that any material impairment of 
the purity of the water can be the subject of 
injunction against the one who pollutes it 
Second, the case opens the door to a recogni- 
tion of the principle that the national gov- 
ernment has jurisdiction of the great inter- 
state rivers in respect of the “quality” of the 
water for drinking purposes, and the right 
to prevent the pollution of that water, as 
well as the uses for navigation or other com- 
mercial purposes. 

First. It is interesting to note that the 
authorities which sustain the right of the 
riparian owner to have the water of the 
stream come to him in its natural purity, are 


—— 





singularly uniform. An examination of all 
the cases which may be found upon this 
subject discloses practically no contradiction 
or substantial exception to this rule. . 

Whatever may be the result of the trial up- 
on the merits the rule of law is laid 
down that one State cannot cause injury to 
the inhabitants of another by polluting the 
waters which flow from one to the other, and 
at any time an injunction may be obtained, 
upon a proper showing, from the Supreme 
Court of the United States. 

Second. The future consequences of this 
decision are more interesting to the country 
at large than the immediate results of the 
case are to the State of Missouri and city 
of St. Louis. It has become a pivotal case, 
which will have the tendency to bring about 
new conditions along the doubtful lines in 
constitutional interpretation. It establishes 
a rule of law affecting all of the Great Lakes 
and interstate rivers upon which so many 
people in so many States depend for the 
water they drink. The health and welfare 
of the public, coupled with the fact that no 
State authority can control the situation, will 
necessarily lead to national control of the 
great waterways, in regard to the purity of 
the water, as well as in other respects in 
which the Federal government now asserts 
control over them. 


In discussing the “Validity of Acts Pro- 
hibiting the ‘Docking’ of Horses’ Tails,” the 
Central Law Journal for July 1 says: 

The power of the legislature to enact such 
legislation being vindicated, the question 
arises how far can they go in providing a 
punishment for the offence. This question 
is very learnedly discussed in the recent case 
of Bland v. People, 76 Pac. Rep. 359, where 
the Supreme Court of Colorado, in uphold- 
ing a law prohibiting the docking of horses’ 
tails, declared that not only might the legis- 
lature punish the person who docks a horse's 
tail or the person who procures the same to 
be docked, but may also prohibit the use or 
trading of unregistered docked horses. It 
appears that the Legislature feared that it 
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would be as difficult to prove who docked a 
horse’s tail as it would be to determine who 
killed certain wild game in the prohibited 
season, and so as in the latter any person 
having in his possession game animals is 
guilty of a violation of the law, so also in the 
former case the Legislature of Colorado has 
made it a violation of the law to in any way 
use or trade in unregistered docked horses. 
The registration feature is added to protect 
those having horses with “docked” tails at 
the time of the passing of the act. 


In an able address entitled, “Hints upon 
Practice in Appeals,’ Mr. Chief Justice 
Mitchell of Pennsylvania gave to the stu- 
dents of the Law Department of the Univer- 
sity of Pennsylvania much excellent advice. 
Among other things the learned speaker 
said (we quote from The American Law Reg- 
ister for June): 

Your profession will require of you the 
study and use of language with accuracy. 
Whether in an argument on the interpreta- 
tion of a statute, the meaning of a contract, 
or perhaps, most of all, the construction of 
a will, there will be no time in which you will 
not be required to make close study of the 
accurate use of words, and along with accu- 
racy, hand-in-hand should go propriety and 
even elegance. There is no collateral ac- 
complishment that will better repay your 
time and attention than the acquirement of 
a habit of correct and even elegant use of 
your native language. The men who made 
the reputation of the Philadelphia bar were 
as careful of their style as they were of their 
law. In fact, one of the master orators who 
survived to my day, David Paul Brown, car- 
ried this feeling perhaps to excess, and I 
think would have been more mortified by a 
slip in pronunciation than by a slip in the 
statement of a legal proposition. It was their 
proud feeling that the standard of the lan- 
guage of the bar did not yield to the standard 
of the stage even in the palmy days of Gar- 
rick and Kean and the Kembles. It is not 
uncommon to hear it said that the day of ora- 





tory is over, but it is a mistake. The day of 
mere declaration has gone by, but the day of 
oratory is unending. Style has changed, but 
the art has not perished or lost its power. 
Oratory. at least of the bar, no longer aims at 
entertainment, but confines itself to its true 
purpose to persuade or convince. For these 
ends it was never more needed than now, 
and never more potent. Clear, orderly, and 
forcible statement is the first step to victory 
today, as it always has been and always will 
be. The stage has largely degenerated into 
burlesque and slang, and literature tends to 
run into slovenly newspaper Engtish. All 
the more reason is there that you, the young 
men of the day, to whom we look to main- 
tain the ancient reputation of this bar, should 
strive to do it in your clear and correct use 
of language, as well as in the learned and ac- 
curate statement of the law. 


Francis D. Winston, in an address recently 
delivered before the North Carolina Bar As- 
sociation and printed in The American Law- 
yer, gives the following interesting schedule 
of rates for food, drink and lodging, to be 
observed by ordinary keepers, established by 
Court of Pleas and Quarter Sessions in Ber- 
tie County, North Carolina, in 1744: 


West India rum, per gallon, and so in pro- 
portion for a greater or smaller quantity£ 

New England rum, per gallon, and so in pro- 
portion, 

Country made brandy, per gallon, and so in 
proportion, 

New England, New York and Hughes Crab 
Cider per gallon, and so in proportion. . 

Other cider, country made, per gallon, and so 
in proportion, 

A gallon of punch with a quart of West India 
rum, loaf sugar, and lime juice, and so in 
proportion, 

A gallon of do. with a quart of New England 
rum and brandy with brown sugar, and so 
in proportion, 

Maderia or Portugal wine, per quart........ 

Dinner, with wheat bread, cider and small 
beer, 

Breakfast of supper, 

Lodging, per night for a bed and clean sheets 
IIIS isos sie dias Seow wes icwenwcneres 5S 

Pasturage for a horse for 24 hours,........ 2 

Corn, or oats, per gall 
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Of the state of the currency during the 
Revolutionary War, Mr. Winston says: 

The guardian, administration and official 
bonds indicate the depreciation of the cur- 
rency. Let me cite a few instances: “At 
November term, 1781, Thomas Averit gives 
bond as guardian of his brother, in the sum 
of four hundred thousand pounds proclama- 
tion. At this term the bond of the tax gath- 
erer for Windsor district is fixed at five hun- 
dred thousand pounds, current money, and 
they did not use the £ for pounds, but they 
spelled it out—p-o-u-n-d-s—as though they 
were the very rags of which the bills were 
made... 

The climax was reached when George 
Ryan, Esq., appeared at May term, 1782, and 
gave his sheriff’s bond in five million pounds, 
current money. The farce was complete; 
George Evans, John McGlauhan and Stev- 
ens Gray qualified and were accepted on the 
bond. Then were we indeed the first Ameri- 
can millionaires! The tavern rates show 
clearly the cheapness of the currency. At 
May term, 1780, the court fixed.these rates 
as follows: 


For a hot dinner, of good provisions...... $12.50 
Breakfast of tea or coffee, bread and butter. 6.00 
Supper of meat 8 
If of coffee or tea 

Night’s lodging 

For a gill of good West India rum. 

Country brandy, whiskey and taffey, per gill, 5. 00 
24 hours’ pasturage for a horse r 


These prices vividly recall one other pe- 
riod in our country’s history, when it was re- 
marked by a Confederate soldier to his com- 
rade in March, 1865, that he would give a 
thousand dollars for the horse his friend was 
riding. “A thousand dollars the devil.” said 
his friend, “I have just paid two thousand 
dollars to have him curried.” 


Tue opinion of Judge Emory Speer, de- 
livered June 28, 1904, in the District Court 
of the United States for the Western Divi- 
sion of the District of Georgia, in Jamison v. 
Wimbish, merits the commendation of all 





those members of the bar who believe in a 
humane system of criminal law. 

This action was a petition for a writ of 
habeas corpus brought in behalf of a respect- 
able colored man who, “without any indict- 
ment, accusation, or written charge of any 
kind having been preferred against him” 
and without trial by jury, had been sentenced 
by the City Recorder of Macon, Georgia, to 
a term of two hundred and ten days in the 
chaingang. The offense charged was drunk- 
ness and disorderly conduct. The case (to 
quote the opinion) “involves the question 
whether the Recorder of Macon can, without 
any sort of criminal pleading, and without 
the intervention of a jury, convict a citizen 
twice, for one violation of a minor municipal 
ordinance and sentence him to seven months 
at hard labor on the public chaingang, the 
punishment to be suffered in a branch of 
the State penitentiary. Here also is the 
question, can it be maintained in the light of 
the Constitution, that one man, under any 
form of procedure, devised or to be devised 
by local legislation, consign men, women and 
children to a chaingang for such trivial 
offenses as are within the jurisdiction of a 
police magistrate?” 

The court held, in the first place, that the 
order that a person should serve a term in 
the chaingang was a sentence to infamous 
punishment. ‘That this finding was justified 
is shown by the following description of the 
chaingang by the court: 

The sufferers wear the typical striped 
clothing of the penitentary convict. Iron 
manacles are riveted upon their legs. These 
can be removed only by the use of the cold 
chisel. The irons on each leg are connected 
by chains. The coarse stripes, thick with 
the dust and grime of long torrid days of a 
semi-tropical summer, or encrusted with the 
icy mud of winter, are their sleeping clothes 
when they throw themselves on their pallets 
or straw in the common stockades at night. 
They wake, toil, rest, eat and sleep, to the 
never-ceasing clanking of the manacles and 
chains of this involuntary slavery. Their 
progress to and from their work is public, 
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and from dawn to dark, with brief intermis- 
sion, they toil on the public roads and be- 
fore the public eye. About them as they 
sleep, journey and labor, watch the convict 
guards armed with rifle and shot gun. This 
is to at once make escape impossible, and 
to make sure the swift thudding of the picks 
and the rapid flight of the shovels shall never 
cease. Jf the guards would hesitate to 
promptly kill one sentenced for petty viota- 
tions of city law should he attempt to escape, 
the evidence does not disclose the fact. 
And the fact more baleful and more igno- 
minious than all, with each gang stands the 
whipping boss, with the badge of his 
authority. This the evidence discioses to 
be a heavy leathern strap about two and a 
half or three feet long, with solid hand grasp, 
and with broad, heavy and flexibie lash. 
From the evidence we may judge that the 
agony inflicted by this implement of torture 
is not surpassed by the Russian knout, the 
synonym the world around for merciless cor- 
poral punishment. If we may also accept 
the uncontradicted evidence of the wit- 
nesses it is true that on the Bibb county 
chaingang for no day is the strap wholly idle 
and not infrequently it is fiercely active. 
One witness, who served many months, 
testified that if the gang does not work like 
“fighting fire,” to use his simile, the whip- 
ping boss runs down the line, striking with 
apparent indiscrimination the convicts as 
they bend to their tasks. Often the whip- 
ping is more prolonged and deliberate. At 
times, according to another witness, also un- 
contradicted, the victims when at the. stock- 
ade are called into the “dog lot.” All pres- 
ent, the whipping boss selects the victims 
in his judgment worthy of punishment. 

They are called to the stable door, made 
to lie face downward across the sill, a strong 
convict holds down the head and shoulders 
and the boss lays on the lash on the naked 
body until he thinks the sufferer has been 
whipped enough. It is but just to Mr. Wim- 
bish to record his statement that he knew 
nothing of this ceremony. It may be judged 
from the evidence that it is a whipping more 


formal and dramatic than any other inflicted 
Since this is done at the stockade, we may 
presume that the spectators and guards are 
the only witnesses, but on the public roads, 
in the presence of wayfarers and by-stand- 
ers, often the convict, to use an expression 
of a witness, “is taken down and whipped.” 
The evidence gives us the account of two 
white persons who were thus whipped, one, 
a boy with but one arm. For this reason, it 
was not necessary to hold him. He stood 
and cried as the boss applied the lash. The 
other white boy was compelled to place his 
head between the legs of a burly negro con- 
vict and was thus immovably held. The 
punishment will mark the lad with infamy in 
the minds of his fellows as long as he may 
live. The offense of one of these lads was 
“loitering in the depot.” Nor does the Re- 
corder sentence to this punishment men who 
commit crimes against the laws of the State. 
By expiicit decisions of the State courts this 
official has no jurisdiction to sentence but 
must commit such offenders to the appro- 
priate State court for jury trial. The pun- 
ishment here described is inflicted upon 
those who are convicted of minor municipal 
offenses, such as disorderly conduct, viola- 
tions of the bicycle ordinances, walking or 
standing on the park grass, loitering in the 
depot or in the railroad yard, careless driv- 
ing and the like. 

After discussing authorities the court said: 

Indeed it may be with entire accuracy 
declared that the voluminous and exhaustive 
preparation of the city attorney, and the sub- 
sequent examination by the court has 
evoked no shred of authority, either Ameri- 
can or English, where a sentence for petty 
offenses, by a police magistrate, to a pubkic 
chaingang, with the ignominious accessories 
of fetters, the stripes, lash, and of the degra- 
dation of convict life, has been sustained or 
even palliated. Under the American sys- 
tem the chaingang has no place in the juris- 
diction and procedure of police courts where 
trial by jury is not a right of the accused. 

The court ordered the discharge of the 
petitioner from custody. 
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AMUSEMENT PARK. (INJURIES CAUSED BY FIRE- 
WORKS — LIABILITY OF Ow NER.) 
SUPREME CourRT OF NEW YORK. 
In Devo v. Kingston Consol. R. Co., 87 
New York Supplement, 487, it is held that 
an owner of a public amusement park, to 
which an admission fee is charged, is not 
liable in damages to a patron who is struck 
by a rocket while witnessing an exhibit’on of 
fireworks given by an independent contrac- 
tor. The owner of the park, when he in- 
vited the public upon its ground, had no rea- 
son to apprehend that any injury would re- 
sult from the discharge of the fireworks. It 
was not a condition which it knew or ought 
to have known threatened injury to those 
attending. “There are instances, and this 
may be one of them, which would seem to 
indicate that sound public policy should re- 
quire that whoever invites the public to 
witness an entertainment on his premises, for 
a compensation, should be held liable for the 
negligent act of any one who takes part in 
exhibiting it; but, on the other hand, I can 
conceive of instances where such a rule 
would be a harsh and unjust one. I do not 
find that the courts have, as yet, settled upon 
such a rule as the law of the land, and I am 
not disposed to declare it to be the law in 
this case.” 


ASSAULT AND BATTERY. (FRIENDLY SCUFFLE 
— LIABILITY FOR ACCIDENTAL INJURY.) 
KANSAS City CourRT OF APPEALS. 
Gibeline «. Smith, 80 Southwestern Re- 
porter, 961, invoived the question whether 
an action would lie for an injury which was 
accidentally received in a friendly scuffle. 
Defendant was a collector for a brewery. 
He drove around to different saloons one or 
more times a week to collect accounts aris- 
ing from the sale of beer. Plaintiff kept a 
lunch counter in one of these saloons. They 





had been friends for many years, and were 
in the habit of joking one another and 
scuffing together in a playful way. Ina 
scuffle of this nature plaintiff was injured. 
Afterwards this action was brought to re- 
cover damages for the injuries received. In 
stating its conclusions that damages were 
not recoverable for injuries accidentally re- 
ceived in a friendly scuffle, the court says: 
“Tt is our opinion that if the parties to this 
controversy each voluntarily engaged in a 
friendly scuffle, and the defendant, without 
intending so to do, accidentally hurt the 
plaintiff, no action will lie. The mutual and 
lawful character of the act of the parties pre- 
vents liability attaching for an accident 
which may result to either. We do not say 
that a lawful act resulting in unintentional 
injury necessariiy excuses the party commit- 
ting it. But if the act is lawful, and is in- 
vited and participated in by another, and an 
injury unintentionally results, no liabilitv 
arises. To hold otherwise would be to say 
that all untoward results from the play of 
men or boys in which they mutually engage 
would furnish a cause for an action by the 
injured party. Play, even though rough or 
dangerous, if mutually engaged in, is not un- 
lawful, otherwise athletic games now and 
always common to the people would not 
have had the sanction which ages have given 
them.” 


CONTRACT NOT TO ENGAGE IN BUSINESS. 
(BREACH — INJUNCTION AGAINST THIRD PaAr- 
TIFS.) 

CouRT OF CHANCERY OF NEW JERSEY. 
In Fleckenstein Bros. Co. v. Fleckenstein, 

57 Atlantic Reporter, 1025, it was deter- 

termined that where a proprietor of a busi- 

ness has sold the same, and has covenanted 
not«to engage in that business as agent or 
servant, strangers to the contract, who es- 
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tablish a similar business under the name of 
the wife of the covenantor, may be enjoined, 
at the instance of the purchaser of the busi- 
ness, from causing the covenantor to violate 
the contract by employing him, and holding 
him out as their active agent and superin- 
tendent, with knowledge that the purchaser 
is thereby being injured, and obtaining a 
corresponding advantage to themselves in 
their business. In support of this holding 
the Vice Chancellor cites Stone v. Goss, 55 
Atl. 736, 63 L. R. A. 344, which he con- 
siders as in many respects analogous. 


CORPORATIONS. (REDUCTION oF CAPITAL 
STrocK — DISTRIBUTION OF SURPLUS.) 
CourT OF CHANCERY OF NEW JERSEY. 
In Continental Securities Co. v. Northern 
Securities Co., 57 Atlantic Reporter, 876, 
the court holds that the corporation which 
has decided to reduce its capital stock can 
retain a portion of its assets. In support 
thereof the court cites Strong v. Brooklyn 
R. R. Co., 94 N. Y. 426, Williams v. West- 
ern Union Tel. Co., 93 N. Y. 163. In this 
case, which involved the right of the North- 
ern Securities Company to distribute the 
railroad shares held by it among its stock- 
holders, the court also holds that in making a 
reduction of the capital stock, where the sur- 
plus thus created is invested in railway 
shares, it is not necessary to reduce such 
shares to cash before the distribution. On 
the contrary, the directors of the corporation 
have the power to divide the property other 
than money among the shareholders. In 
support of this Ehle v. Chittenango Bank, 
24 N. Y. 548, Leland z. Hayden, 102 Mass. 
542, are cited. 


DAMAGES. 
ALONE.) 


(RECOVERY FOR MENTAL SUFFERING 


SUPREME Court OF NEVADA. 

In Barnes v. Western Union Tel. Co., 76 
Pacific Reporter, 931, the court holds that 
damages are recoverable for mental suffering 
unconnected with physical suffering. If 
mental suffering can be allowed for in any 
case, what difference would it make whether 
there were physical suffering or not. Sup- 








pose by reason of the negligence of a de- 
fendant, damages resulted to a plaintiff, said 
damages coming from two sources: Ist, phy- 
sical suffering, $100, and 2nd, mental suffer- 
ing accompanying physical suffering, of 
$100, making in all $200. If the second 
element, to wit, the $100 allowed for 
mental suffering accompanying the phy- 
sical suffering was allowed, what differ- 
ence would it make if the said or 
similar mental suffering existed by reason 
of a defendant’s negligent act unaccompan- 
ied by physical suffering. The reason 
given in some of the cases why damages 
cannot be allowed for mental suffering 
alone is that the just estimation of such 
damages is so difficult. But if such mental 
suffering accompanied by physical suffering 
can and must be estimated, cannot and 
should not mental suffering unaccompanied 
by physical suffering be estimated and al- 
lowed for in damages. Clearly, if so in one 
case, logically and reasonably it must be so 
in the other. The court then cites numerous 
authorities to the effect that damages for 
mental suffering are recoverable. 
DIVORCE. (Wuar ConstTITUTES CRUEL TREAT- 

MENT.) 

Court OF CIVIL APPEALS OF TEXAS. 

In Varner v. Varner, 80 Southwestern Re- 
porter, 386, the court holds that the mere 
finding that a wife habitually refuses to ac- 
cede to her husband’s request for sexual in- 
tercourse is not cruel treatment of such na- 
ture as to render their living together un- 
supportable. The court says that if it be 
conceded that a case might be presented in 
which refusal to grant sexual intercourse 
would constitute such cruel treatment as 
would authorize divorce under the Texas 
statute, this would, to a large degree, de- 
pend upon the husband’s physical condition 
as well as upon the condition of the wife. 
As the mere fact that the husband made 
solicitations for sexual intercourse was all 
there was in the record indicating his physi- 
cal condition, the court says that it may have 
been shown concerning him that 

“The way of his life 

Has fallen into the sear, the vellow leaf.” 





Notes of Recent Cases. 


567 





Old age and infirmity may be upon him, his 
virility may be greatly diminished; his 
amorous desires may be few and feeble, and 
the failure to have them gratified a matter 
of no great importance. If such be his con- 
dition, whatever might be held as to a hus- 
band differently situated, we are of the opin- 
ion that the wife’s conduct, though wrongful, 
was not such an excess, cruel treatment, or 
outrage as to render their living together 
unsupportable. 


ELECTRIC LIGHTS. (LIABILITY OF ELECTRIC 
LicHr COMPANY FOR INJURIES RESULTING FROM 
DEFECTIVE LIGHT.) 

; SUPREME CouRT OF SOUTH DAKOTA. 
Fish wv. Kirlin-Gray Electric Co., 99 
Northwestern Reporter, 1092, was an action 
to recover from an electric light company 
for injuries to a person attending church by 
the falling of an electric arc light lamp sus- 
pended from the ceiling of the church. The 
electric company had soid the arc light to 
the church under contract by which it was 
to furnish electricity and keep the light in 
repair. Under such a contract the electric 
company was liable for any injuries resulting 
from its negligence in suspending, care and 
management of such light. The case of Ex- 
celsior Light Co. v. Sweet, 57 N. J. Law, 

224, 30 Atl. 553, the court considers as some- 

what analogous. It also considers the prin- 

ciple laid down in Thomas v. Maysviile Gas 

Co., 56 S. W. 153, 53 L. R. A. 147, as con- 

trolling. 


GLASS OF WHISKEY AND SANDWICH CON- 
STITUTE A MEAL. (Liquor Tax Law— 
SELLING ON SUNDAY— VIOLATION.) 

New YORK SUPREME COURT 
In re Cullinan, 87 New York Supplement, 

660, was a proceeding to revoke and cancel 

a liquor certificate on the ground of a viola- 

tion of the Liquor Tax Law by selling li- 

quor on Sunday. Respondent conducted a 

hotel at Coney Island, and claimed the pri- 

vileges accorded by clause k, section 31 of 

the Liquor Tax Law (Laws of 1897, p. 233, 

c. 312), which permits the keeper of a hotel 





who holds a liquor tax certificate to sell li- 
quor on Sunday to his guests with their 
meals. It was admitted that whiskey was 
sold on Sunday, but it was claimed that there 
was no violation of the law inasmuch as a 
sandwich was served with each glass of whis- 
key, a glass of whiskey and a sandwich con- 
stituting a meal. In regard to this claim 
the court says: “There can be no reason- 
able doubt that under some circumstances a 
sandwich and a drink of whiskey or other 
beverage constitute a meal, under our mod- 
ern Bohemian system of living. Many men 
in clubs, at restaurants and elsewhere con- 
fine their eating at certain periods of the day 
toa single dish—to a bowl of soup, to a plate 
of beans, or a sandwich—and there is no 
particular kind or quantity of food which 
the law demands for a meal, so far as we 
have been able to discover; it all depends 
upon the person to be served and the condi- 
tion of the appetite.” The court, however, 
in this case, came to the conclusion that. as 
the purchasers of the whiskey expressly 
stated that they did not wish the sandwiches, 
and that as they did not eat them, a meai 
was not served in good faith, as required, and 
hence the statute was violated. 


INTERSTATE COMMERCE COMMISSION. 
(HEARING BEFORE COMMISSION — POWER TO 
COMPEL PRODUCTION oF PAPERS.) 

UNITED STATES SUPREME Court. 
Interstate Commerce Commission  v. 

Baird, 24 Supreme Court Reporter, 563, was 

a proceeding to compel the production of 

papers and the giving of testimony before 

the Interstate Commerce Commission. The 

Interstate Commerce Commission filed its 

petition for an order to compel respondents 

to produce contracts under which railroad 
companies engaged in carrying coal from the 
anthracite regions in Pennsylvania to tide- 
water, Or coal companies owned by the rai!- 
roads, purchased coal from independent 
operators engaged in mining in that district, 
for which payment was made on the basis of 

a fixed percentage of the average price at 

certain tide points of coal of the same qua!- 

ity and size. Respondents contended that 
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to require the production of these contracts 
would be to compel witnesses to furnish 
evidence against themselves which might re- 
sult in forfeiture of estate, in violation oi 
the fifth amendment to the Constitution, and 
would subject the parties to unreasonable 
searches and seizure of their papers, con- 
trary to the fourth amendment. The court, 
however, says, that as to the objection based 
on the fifth amendment to the Constitution, 
the Interstate Commerce Act, as amended 
Feb. 11, 1893 (28 Stat. at L. 443, c. 83, U. 
S. Comp. Stat. 1901, p. 3173), expressly 
extends immunity from prosecution or for- 
feiture of estate because of testimony giver 
in pursuance of the requirements of the law. 
Therefore, the court did not consider that 
objection as tenable. As to the objection 
based on the fourth amendment to the Con- 
stitution, the court cites Boyd v. U. S. 111, 
U. S. 616, 26 L. Ed. 746, 6 Sup. Ct. Rep. 
524, wherein Justice Bradiey pointed out the 
analogy between the fourth and fifth amend- 
ments, and the object of both to protect a 
citizen from compulsory testimony against 
himself, which might result in his punish- 
ment or the forfeiture of his estate or the 
seizure of his papers by force or their com- 
pulsory production by process for a like pur- 
pose. With this analogy of the fourth and 
fifth amendments in mind, the court came to 
the conclusion that as the statute protected 
witnesses from such use of the testimony 
given as would result in their punishment for 
crime or the forfeiture of their estates, testi- 
mony given under such circumstances pre- 
sented scarcely a suggestion of an unreason- 
able search or seizure within the meaning 
of the fourth amendment. 


LIBEL. (PRIVILEGED 
— BURDEN OF PROOF.) 
SUPREME CowRT 


COMMUNICATIONS — MALICE 


oF TEXAS. 


In Cranfill v. Hayden, 80 Southwestern 
Reporter, 609, it was held that a showing of 
any degree of actual malice in the motives 
inspiring the publication of a conditionally 
privileged communication was sufficient to 





justify a recovery for libel, though there 
might also be a lawful motive for the publi- 
cation. It was also held that the fact that 
a communication forming the basis of an 
action for libel was conditionally privileged, 
did not shift the burden of proving its falsity 
to the plaintiff. 


MASONIC REGALIA. (BANKRUPTCY — EXEMPTION 
OF REGALIA AS WEARING APPAREL.) 
Unitep Srates District Court, 
DISTRICT OF VERMONT. 
In re Everleth, 129 Federal Reporter, 620, 
was a proceeding in bankruptcy. The bank- 
rupt had, among other things, masonic re- 
galia, consisting of a hat, belt and sword, 
which he claimed to be exempt as wearing 
apparel. The court says that a question as 
to articles similar to the masonic regalia was 
before the supreme court of Vermont in 
Sawyer v. Sawyer, 28 Vt. 249. It was there 
held that a sword and belt of an intestate. 
worn by him when in uniform as a purser 
in the United States Navy, were not a part 
of his wearing apparel, and did not pass as 
such to the widow, but that the epaulets, with 
the coat on which they were, should go as 
wearing apparel to the widow. That ques- 
tion as to the meaning of the words “wear- 
ing apparel” on decreeing distribution be- 
tween the widow, the heirs and creditors, the 
court considers similar to the one involved 
in this case as to the meaning of the same 
words in setting off property between the 
bankrupt and his creditors. The court 
therefore came to the conclusion that the 
belt and sword were not exempt as wearing 
apparel, but that the hat was exempt, as 
it was understood to be such a hat as when 
worn would answer all the purposes of a hat. 


MASTER 
RULE.) 


AND SERVANT. (FELLOW SERVANT 
UNITED STATES SUPREME CouRrT. 


Northern Pac. Ry. Co. v. Dickson, 24 Su- 
preme Court Reporter, 683, involved the 


‘ 
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question as to whether or not a telegraph 
operator was a fellow servant of a locomotive 
fireman. Justice Brewer, writing the 
majority opinion, cites Northern Pac. R. Co. 
v. Peterson, 162 U. S. 346, 40 L. Ed. 994, 16 
Sup. Ct. Rep. 843, wherein it was held that 
a foreman of a repair gang was a fellow ser- 
vant with the men of the gang, and North- 
ern P. R. Co. v. Hambly, 154 U. S. 349. 38 
L. Ed. 1009, 14 Sup. Ct. Rep. 983, in which 
a laborer employed in a section gang and a 
conductor and engineer of a train were held 
to be fellow servants, and comes to the con- 
clusion that a local telegraph operator and 
station agent of a railway company in observ- 
ing and reporting by telegraph to the train 
dispatcher the movement of trains past his 
station is a fellow servant of a fireman on 
the train. Therefore, the negligence of the 
telegraph operator in reporting the move- 
ment of trains to the train dispatcher, which 
caused the death of the fireman, was a risk 
which the fireman assumed on entering the 
railway company’s employ. In a dissenting 
opinion by Justice White, in which the Chief 
Justice and Justices Harlan and McKenna 
concurred, it was said that as the train dis- 
patcher, to whom the erroneous report was 
sent, and who issued the order for the move- 
ment of the train on which the fireman was 
killed, was either a vice principal of the rail- 
way or performing a positive duty of his 
master, the negligence, however occasioned, 
was the art of master and not the act of a 
fellow servant. 


CORPORATION. 
SURETIES 


(TREASURER’S 
FOR MONEY 


MUNICIPAL 
BonpD— LIABILITY OF 
ILLEGALLY COLLECTED.) 

SUPREME CouRT OF MONTANA* 

City of Philipsburg v. Degenhart, 76 Paci- 
fic Reporter, 694, was an action by the city 
against the sureties on the official bond of 
the treasurer of the city to recover for a defi- 
ciency in his account. It was shown that 
the treasurer had received and receipted for 
the moneys in question, as city treasurer and 
had acknowledged the receipt and holding of 
said moneys as moneys of the city by his 











monthly reports and accounts to the city; but 
the defence was that as the money was col- 
lected from various gambling houses and 
houses of prostitution, which the officers and 
agents of the city had no right to collect, the 
city had no right to the money received from 
such sources, and the conversion and invest- 
ment of such moneys was only the conver- 
sion of money not belonging to the city. 
The court says, that, however reprehensible 
the conduct of the city officials was in col- 
lecting the money, there was no showing, but 
that the money was paid voluntarily, and 
therefore could not be recovered from the 
citv by the parties paying the same.  A\l- 
though illegally collected it was nevertheless 
the money of the city. It was paid to the 
treasurer, and he embezzled or converted it. 
The sureties on his bond contracted with 
the city against such conduct of the treas- 
urer. It does not lie in their mouths to say 
that the money was paid illegally, and there- 
fore does not belong to the city, or that it 
was so tainted with corruption that it would 
be violative of public policy to allow the re- 
covery against the treasurer’s bond. The 
mere fact that the money was collected 
without authority can make no difference 
in the liability of the sureties. This ques- 
tion has been practically decided in the cases 
of Smith v. Lovell, 2 Mont. 332, and 
Meagher County Commissioners v. Gard- 
ner, 18 Mont. 110, 44 Pac. 407. The court 
also cites Sutherland v. Carr, 85 N. Y. 105; 
Wylie v. Gallagher, 46 Pa. 452: Heppe v. 
Johnson, 73 Cal. 265, 14 Pac. 833; Detroit 
Savings Bank 7. Zeig'er, 49 Mich. 157, 13 N. 
W. 496, 43 Am. St. Rep. 456; Galbraith v. 
Gaines, 10 Lea, 568. 


.\ 

ky 

NEGLIGENCE. (Opssrrucrion OF STREET — NEG-\ 
LIGENT DEATH — PROXIMATE CAUSE’) 


Court OF CIVIL APPEALS OF TEXAS. 


Shippers’ Compress & Warehouse Co. v. 
Davidson, 80 Southwestern Reporter, 1032, 
was an action to recover damages for the 
death of plaintiff’s husband. Defendant had 
erected an inclined gangway across a street 
in violation of law. 


While plaintiff's hus- 
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band was driving over this gangway in a 
closed buggy, his horse was frightened by 
the noise made by one of the defendant’s 
servants going down the gangway with a 
truck, and ran away, overturning the buggy 
and inflicting injuries on him from which he 
afterwards died. It was contended that as 
the death was caused through the negligence 
of the servant, with the truck, defendant 
was not liable, no matter if it had been guilty 
of negligence in constructing the gangway 
across the street. But the court says that 
defendant violated the law in building the 
gangwavy across the street, and the accident 
would never have occurred but for that un- 
lawful act. The act of moving the truck 
rapidly down the gangway, producing the 
noise that frightened the horse, was insepar- 
ably connected with the unlawful structure. 
Without the gangway the accident was im- 
possible. It required the gangway as well 
as the moving of the truck to produce the 
result. The intervening act of the servant 
in rolling the truck immediate'vy behind the 
buggy and frightening the horse did not 
supersede the original unlawful act in putting 
the obstruction in the street. If the gang- 
way had not been on the street, the servant 
could not have run the truck at such rate of 
speed as to create sufficient noise to alarm 
the horse. The two causes were so closely 
enjoined that the one could not exist without 
the other, and when the negligence of the 
defendant concurred with the negligence of 
the servant, it became as liable as though its 
negligence had been the so!e moving cause of 
the disaster. 


PUBLIC SCHOOLS. 
EXERCISES.) 


(BIBLE READING — RELIGIOUS 


SUPREME CourRT OF KANSAS. 

The question as to whether the reading of 
the Bible in the public schools is a violation 
of the ciause in the Federal Constitution 
guaranteeing religious liberty has been 
tested in several of the States during the 
past few years, and was again brought up in 
Billiard v. Board of Education, 76 Pacific 
Reporter 422. Here it was alleged that the 


reading of the Lord’s Prayer and the repeat- 





ing of the Twenty-third Psalm by the 
teacher was a violation of Section 7 of the 
Bill of Rights, guaranteeing to every person 
the right to worship God according to the 
dictates of his own conscience, and also of 
Section 8, article 6 of the Constitution, which 
provides that no religious sect or sects shall 
ever control any part of the common school 
or university funds of the State. It is further 
alleged that the General Statutes of 1901 are 
violated, which prescribe that no sectarian or 
religious doctrine shall be taught or incul- 
cated in any of the public schools of the city. 
The teacher testified that the general open- 
ing exercises of the school consisted of re- 
peating the Lord’s Prayer, the Twenty-Third 
Psalm, and reading selections from natural 
history, and occasionally singing a selection 
found in the music book. It seems that 
none of the pupils were required to take 
part in these exercises, but they were re- 
quired to refrain from their regular studies 
and preserve order during such time. The 
plaintiff’s son protested that he was conscien- 
tiously opposed to these exercises, because 
they were a form of religious worship. Upon 
his refusal to maintain order during this 
period, he was excused from attending the 
exercises, but later persisted in attending 
the exercises and disobeying the rules. He 
was afterward expelled, and the board of 
education, in upholding this action on the 
part of the principal of the school resolved 
that the pupil should not be reinstated until 
he expressed a willingness to comply with 
the rules. Mandamus was then brought to 
compel the reinstatement of the plaintiff's 
son. The court holds that while the statutes 
which the plaintiff depended upon clearly 
prohibit all forms of religious worship, the 
facts in the case did not show that they had 
been violated in this instance. The reading 
of the Bible is not prohibited, and the court 
adds that every pupil who enters the public 
school has a right to expect and the public 
has a right to demand of the teacher that 
such pupil shall come out with a more acute 
sense of right and wrong, higher ideals of 
life, a more independent and moral charac- 
ter, a higher and truer moral sense of his 
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duty as a citizen, and a more laudable ambi- 
tion in life than when he entered. The no- 
blest ideals of moral character are found in 
the Bible. To emulate these is the supreme 
conception of citizenship. It could not, 
therefore, have been the intention of the 
framers of our Constitution to impose the 
duty upon the Legislature of establishing a 
system of common schools where morals 
were to be inculcated and exclude therefrom. 
the lives of those persons who possessed the 
highest moral attainments. The court adds 
that the evidence shows that the teacher 
made no effort to inculcate any religious 
dogma. She repeated the Lord’s Prayer and 
the Twenty-third Psalm without response, 
comment or remark. The pupils who desired 
gave their attention and took part; those 
who did not were at liberty to follow the 
wanderings of their own imagination. 


SECRET SOCIETY. (INITIATION OF MEMBER — 
PERSONAL INJURY — LIABILITY OF ORDER.) 
UNITED STATES CIRCUIT COURT OF 
APPEALS, FIFTH CIRCUIT. 
Jumper v. Sovereign Camp Woodmen of 
the World, 127 Federal Reporter 635, was 
a suit by one personally injured in an initia- 
tion into a local lodge of the defendant 
order. The portion of the initiation which 
resulted disastrously was not prescribed by 
the ritual or authorized by the Sovereign 
Camp. It was nevertheless participated in 
by the lodge members during a regular ses- 
sion, and, under the authority of Kinver v. 
Phoenix Lodge, I. O. O. F., 7 Ontario Re- 
ports, Q. B. Division 377, would be the act 
of the lodge itself. In that case, however, 
the action was against the local lodge, while 
in State v. Williams, 75 N. C. 134 the mem- 
bers of the local lodge were prosecuted for 
an assault. The present case failed because 
plaintiff did not adequately show that the 
Sovereign Camp and the local lodge sus- 
tained towards each other any such rela- 
tionship of master and servant or principal 
and agent as rendered the Sovereign Camp 
responsible. The authority to collect dues 


was not regarded as creating such an agency. 














STATUTE OF FOREIGN COUNTRY. (EvIDENCE 
THEREOF—TRANSLATION — DEPOSITION OF LAW 
YER OF SUCH CouNtTRY RESPECTING CONSTRUC- 
TION OF STATUTE.) 

UNITED STATES SUPREME CouRT. 


In Slater v. Mexican Nat. Railroad Co., 
24 Supreme Court Reporter, 581, the ques- 
tion as to the admissibility of the deposition 
of a lawver of a foreign country respecting 
the accepted or proper construction of a 
statute of such country was determined. It 
was contended that as an agreed transla- 
tion of statutes of a foreign country was in 
evidence, the deposition of a lawyer of such 
country as to the construction of the statutes 
was not admissible, the translation being the 
best evidence. The court says that the 
translation was no doubt the best evidence 
so far as it went, but the testimony of an 
expert as to the accepted or proper construc- 
tion of the statutes was admissib'e upon any 
matter open to reasonable doubt. With only 
the bare statutes before the court, many 
doubts were left unresolved. A sotution of 
them could be furnished by a deposition of a 
lawyer as to the accepted and proper con- 
struction of the statutes. 


TENANTS IN COMMON. (EFFECT OF JUDGMENT 
OBTAINED BY ONE OF THE CoO-TENANTS SETTING 
ASIDE A DEED EXECUTED BY A COMMON AN- 
CESTOR.) 

SUPREME CouRT OF NORTH CAROLINA. 

Allred v. Smith, 47 Southeastern Repor- 
ter, 597, was a partition proceeding. In this 
case the question was raised whether co- 
tenants could take advantage of a judgment 
obtained by one of them setting aside a deed 
by their common ancestor for want of men- 
tal capacity on her part to execute it. The 
court says it is well settled that tenants in 
common are not privies. They do not claim 
under each other, but may claim their severai 
titles and interests from entirely different 
sources. They are therefore not bound by 
judgments rendered in actions brought by 
one of their co-tenants respecting the com- 
mon property, and this is illustrated by the 
cases in which it is held that they are compe- 
tent witnesses for their co-tenant. The court 
distinguishes this case from those in which 
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it is held that an action of ejectment for 
possession of the property by one of the co- 
tenants inures to the benefits of all the co- 
tenants. In such cases only the possession 
of the property is involved, but where the 
title to the common property is in question, 
the co-tenants cannot take advantage of a 
judgment in favor of one of them. 


W AGES. 
DISE — CONSTITUTIONALITY OF 
FREEDOM OF CONTRACT — POLICE POWER.) 

SUPREME COURT OF MISSOURI. 
State v. Missouri Tie & Timber Co., 80 

Southwestern Reporter, 933, was a prosecu- 

tion for issuing orders and evidences of in- 

debtedness not redeemable at their face 
value in lawful money of the United States. 

Rey. St. Mo. 1899, Section 8142, prohibits 

any person, firm or corporation, from issu- 

ing, in payment of wages, any order not 
negotiable and redeemable at its face value 
in lawful money of the United States. Sec- 
tion 8143 requires all persons issuing such 
orders during business hours to be ready to 
redeem them in lawful money, and section 
8144 provides that a violation of the preced- 
ing section shall constitute a misdemeanor 
and render the party violating the same lia- 
ble to fine or imprisonment or both. A con- 
viction was had under the above statute. 
and on appeal it was contended bv defendant 
that the statutes were unconstitutional. be- 
cause they invaded the constitutional right to 
contract. The court cites State 7. Loomis, 

115 Mo. 307. 22 S. W. 350. 21 L. R. A. 

789, wherein Rev. St. Mo. 1889, section 7058 

and 7060, which made it a misdemeanor for 

any corporation, person or firm, engaved in 
manufacturing or mining, to issue, in pav- 
ment of wages, orders pavable otherwise 
than in lawful monev of the United States, 


(PAYMENTS REDEEMABLE IN MERCHAN- 
STATUTES — 





unless the same were negotiable and re- 
deemable at their face value in cash or in 
goods or supplies at the option of the holder, 
were held unconstitutional on the ground 
that they were not “due process of law” 
within the meaning of the Constitution, and 
on the further grounds that they were an 
interference with the right to make reason- 
able and proper contracts in conducting legi- 
timate business. Though the statutes in- 
volved in this case are not, like the statutes 
involved in the Loomis case, open to the 
objection that they are class legislation, yet 
the court is of the opinion that they are un- 
constitutional on the ground that thev in- 
vade the right to contract. The state, how- 
ever, contended that the statutes should be 
upheld on the ground that they were law- 
ful police regulations by virtue of the state's 
police power. But to this contention the 
court replied that it was of the opinion that. 
under the great weight of authority, the act 
in question could not be upheld, in so far as 
defendant and its adult emploves were con- 
cerned, for it could not be said that the de- 
fendant, in operating a tie and timber busi- 
ness, was in any way pursuing a public busi- 
ness, Or devoting their property to a public 
use. The right to labor or emp!oy labor and 
make contracts with respect thereto upon 
such terms as may be agreed upon is both a 
liberty and a property right, and is included 
in the guaranty of the Constitution, which 
provides “that no person shall be deprived 
of life. libertv or property without due pro- 
cess of law.” The court further savs that 


though the right to contract mav be subiect 
to limitations growing out of duties which 
the individual owes to societv, such limita- 
tions must be upon some reasonable basis, 
and not arbitrarv. In support of this the court 
cites Ritchie 7. People, 155 Ill. 98, 40 N. E. 
| 454, 29 L. P. A. 79, 46 Am. St. Rep. 315. 
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